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SANJIV SRIVASTAVA: 

 This appeal is directed against Order-in-Appeal No.606-

ST/APPL/LKO/2023 dated 22/08/2023 passed by Commissioner 

(Appeals) Customs, Central Excise & CGST, Lucknow. By the 

impugned order, Commissioner (Appeals) has modified the 

Order-in-Original No.199/AC/ST/STP/2022 dated 12.09.2022 

wherein following has been held to extent of setting aside the 

penalties imposed under various sub sections of Section 77 of 

Finance Act, 1994:- 

“ORDER 

(i) I confirm the demand of Service tax of Rs.5,46,222/ 

(Rupees Five Lacs Forty Six Thousand Two hundred 

and Twenty two Only) including various cess as 
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applicable demanded from the party Funder proviso 

to Section 73(1) of the Act, 1994 read with Section 

142, Section 173 and Section 174 of CGST Act, 

2017. 

(ii) I confirmed the demand of due interest on the 

amount of Service Tax mentioned at (i) above 

demanded and order to be deposited by the party 

under Section 75 of the Finance Act, 1994 read with 

Section 142, Section 173 and Section 174 of CGST 

Act, 2017.  

(iii) I impose an equal amount of penalty as confirmed 

under 73(1) of the Act under Section 78 of the 

Finance Act 1994 read with Section 142, Section 173 

and Section 174 of CGST Act. 2017 for failure to pay 

service tax & suppressing the facts and value of 

taxable service with intent to evade payment of 

service tax) The penalty so imposed shall be reduced 

to 25%. II the payment of the dues is made within 

30 days of receipt of this letter. 

(iv) I impose penalty of, Rs.10000/- (Rupees Ten 

Thousand Only) upon them under Section 77(1)(b) 

of the Finance Act, 1994 read with Section 142, 

Section 173 and Section 174 of CGST Act, 2017 for 

not maintaining the proper records.  

(v) I do not impose any penalty upon them under 

Section 77(1)(c) of the Finance Act, 1994 read with 

Section 142, Section 173 and Section 174 of CGST 

Act. 2017 for not furnishing documents for the 

reasons stated as supra. 

(vi) I impose penalty of Rs.10,000/- (Rupees Ten 

Thousand Only upon them under Section 77(1)(d) of 

the Finance Act, 1994 read with Section 142, Section 

173 and Section 174 of CGST Act, 2017 for not 

depositing the short paid/due Service Tax 

electronically. 
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(vii) I impose Late fee of Rs.20,000/-( Rupees Twenty 

Thousand Only) upon them under Section 70 of the 

Finance Act 1994 read with Rule 7C of Service Tax 

Rules 1994 read with Section 174(2) of CGST Act 

2017 for not filing the ST-3 returns for the period FY 

2016-17. 

(viii) I imposed penalty of Rs.10,000/- (Rupees Ten 

Thousand Only) upon them under Section 77(2) of 

the Finance Act, 1994 read with Section 70 Section 

of Finance Act, 1994 read with Rule 7 of Service Tax 

Rules, 1994 Read with Section 142, 173 and 174 of 

the CGST Act, 2017 in as much as they failed to file 

periodical returns assessing the due tax on services 

provided by the prescribed date.”  

2.1 Appellant is registered with the Service Tax Department 

vide Registration No.AAZFA4836FSD001. 

2.2 During the scrutiny of information received from the 

Income tax department it was observed that appellant had not 

paid service tax amounting to Rs.5,46,222/- against the receipt 

of considerations during the Financial Year 2016-17.  

2.3 A Demand cum Show cause notice dated 20.10.2021 was 

issued to the appellant, asking them to show cause as to why-  

“a. Service Tax amounting to Rs.546222 should not be 

demanded and recovered from the Party under proviso to 

Section 73/1) of the Finance Act. 1994 read with section 

142, 173 and 174 of the CGST Act, 2017. 

b. Interest due thereon at the applicable rate should not 

be demanded and recovered from them on the amount of 

Service Tax short paid under Section 75 of the Finance Act. 

1994 read with Section 142, 173 and 174 of CGST Act, 

2017. 

c. Penalty should not be imposed on them under Section 

78 of the Finance Act. 1994 read with section 142 173 and 

174 of the CGST Act. 2017 for non-payment of due Service 

Tax by Suppressing the value of taxable services with 
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intent to evade the payment of Service Tax from the 

department. 

d. Penalty should not be imposed on them under Section 

77(1)(b) of the France Act 1994 read with sections 

142.173 and 174 of the CGST Act. 2017 for failing to keep 

maintain or retain books of account and other documents 

as required in accordance with the provisions of the 

Chapter V of the Finance Act 1994 of the rules made 

thereunder. 

e Penalty should not be imposed on them under Section 

77[1] (c) of the Act read with section 70, 142, 173 and 

174 of the CGST Act, 2017 for failing to furnish information 

called by the officer in accordance with the provisions of 

the Chapter V of Finance Act. 1994 or the rules made 

thereunder. 

f. Penalty should not be imposed on them under Section 

77(1)(d) of the Act read with Section 68 of the Act read 

with Rule 6 of the Rules read with section 142. 173 and 

174 of the CGST Act, 2017 for not depositing Service Tax 

by 5th day of month immediately following the quarter in 

which the service is deemed to be provided. 

g Penalty should not be imposed on them under Section 

77(2) of the Finance Act, 1994 read with Section 70 of the 

Finance Act, 1994, read with Rule 7 of the Service Tax 

Rules 1994 read with section 142, 173 and 174 of the 

CGST Act, 2017 inasmuch as they failed to file periodical 

Returns assessing the que tax on services provided by the 

prescribed date. 

h. Late fee should not be imposed on them under Section 

70 of Finance Act. 1994 read with Rule 7(c) of Service Tax 

Rules, 1994 read with section 142 173 and 174 of the 

CGSI Act, 2017 for not filling of returns within prescribed 

time.”  

2.4 The said show cause notice was adjudicated as per the 

Order-in-Original dated 12.09.2022 referred in para 1 above. 
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2.5 Aggrieved appellant have filed appeal before Commissioner 

(Appeals) who has modified the Order-in-Original by the 

impugned order referred in para 1 above. 

2.6 Aggrieved appellant have filed this appeal. 

3.1 I have heard Shri Nagendra Krishna learned Counsel 

appearing for the appellant and Shri Santosh Kumar learned 

Authorised Representative appearing for the revenue. 

4.1 I have considered the impugned orders along with the 

submissions made in appeal and during the course of argument. 

4.2 Impugned order records the findings as follows:- 

“06.  I find that in the present case, the party has claimed 

that their entire receipts have come from two of their 

clients-one is M/s IL & FS Engineering and Construction 

Company Ltd. and the other one is Nagar Nigam 

Shahjahanpur. They have contended that they have 

carried out the work related to labour supply for IL & FS 

while miscellaneous works like repair replacement of 

underground cables with reference to some unspecified 

building, quarters etc. were done for Nagar Nigam 

Shahjahanpur. They have claimed that all these works are 

exempt in terms of Notfn. No. 25/2012-ST dated 

20.06.2012 without mentioning anything as to how these 

work qualify to be termed as exempt and which serial 

number of the Notin. No. 25/2012-ST dated 20.06.2012 

covers the said activities performed by them? Their 

assertion is therefore not clearly borne out in their appeal. 

07.  Further, the copy of the contract dated 16.12.2015 

between IL & FS and the appellant (submitted by the 

appellant with the appeal) is a contract for facilitation of 

work where the details as mentioned in Para C clearly 

reveal that the appellant (sub-contractor) "shall execute 

the work....and complete the same in all respects". Further 

Para 3 of the contract stipulates that the "subcontractor 

shall submit a detailed construction program". The 
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assertion of the appellant that the work performed by 

them actually was labour supply is not proved. 

08.  A further examination of the work orders issued by 

the Nagar Nigam Shahjahanpur to the appellant (as 

submitted by them), reveals that they have carried out 

two types of works supply of manpower and installation 

and commissioning of high mast lights. These works are 

completely different from the works mentioned in their 

grounds of appeal. However, keeping in view the principles 

of natural justice I proceed to examine the taxability of the 

two activities mentioned in the work orders. As regards 

supply of manpower, the reverse charge mechanism (RCM) 

applies only in cases where service provider is inter alia a 

proprietorship or partnership firm while the recipient is a 

body corporate. Since the appellant is a partnership firm 

and recipient is a governmental authority (not a body 

corporate), RCM will not be applicable and liability in all 

such cases where they have supplied manpower to Nagar 

Nigam will lie with the appellant. As regards work related 

to installation and commissioning of high mast lights, no 

specific clause for exemption has been claimed by the 

appellant which is mandatory as Notín. No. 25/2012-ST is 

a lengthy notification and has more than 60 serial numbers 

dealing with different services and activities. Under such 

circumstances, it is not possible to extend the benefit of 

this notification unless a specific serial number is 

mentioned and a detailed description of services (as to 

how they qualify for exemption) is given. In view of this I 

confirm the demand of Service tax amounting to Rs. 

5,46,222/- along with interest under Sections 73 & 75, 

respectively of the Act. As regards the penalty under 

Section 78, needless to mention that the penalty under 

Section 78 is a statutory penalty imposable against the 

appellant keeping in mind overall facts and circumstances 

of case. However, various penalties under Section 77 are 
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not warranted since a penalty equal to tax due has been 

imposed on the appellant. 

09. In view of the above, I set aside all the penalties 

imposed on the appellant under various sub-sections of 

Section 77 and with that I am not inclined to interfere with 

the impugned order. The impugned order stands modified 

to this extent.” 

4.3 I find that the issue involved in the present case is in 

respect of services provided to M/s IL & FS Engineering and 

Construction Company Ltd. and Nagar Nigam Shahjahanpur. 

4.4 Impugned order records the findings that Nagar Nigam 

Shahjahanpur is a government authority and hence the benefit 

of reverse charge mechanism would not be available to the 

appellant. With regards to admissibility of exemption under 

Notification No.25/2012 impugned order records that the 

notification is a lengthy notification and without specifying under 

which entry exemption is claimed the benefit cannot be 

extended. I find that Order-in-Original categorically records the 

submissions of the appellant whereby it has been stated that the 

services provided are exempt from payment of service tax in 

terms of Sl. No.12, 12A or 13 of the said notification. Order-in-

Original records findings that the payment certificate issued by 

Nagar Nigam does not specify the nature of work. 

4.5 Appellant has produced the copy of work orders against 

which they have received these payments, one of them is 

reproduced below:- 
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4.6 In the above work order, the nature of work is clearly 

specified as for repair of existing streetlights, poles etc. Thus, I 

do not find any merits in the findings recorded in the impugned 

order with regards to nature of work undertaken. The services of 

repair and maintenance provided to government authorities are 

exempt under Sl. No.13 of Notification No.25/2012. 
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4.7 In respect of serviced provided to M/s IL & FS Engineering 

and Construction Company Ltd., I find that the Hkqxrku izek.k i= 

dated 18.12.2017 reproduced below, provide that it is in respect 

of labour provided.  

 

Thus, it cannot be said that the services provided were not in 

respect of supply of labour as has been held in para-7 of the 

impugned order. For the Manpower Supply Services, the service 

tax liability to the extent of 100% is on the service recipient as 

per Notification No.30/2012 as amended. Hence, the demand 

made in respect of these services from the appellant cannot be 

upheld.  

4.8 I also find that entire show cause notice has been issued to 

the appellant on the basis of information received from the 

Income Tax Department for the year 2016-17. The show cause 

notice has been issued on 20.10.2021. As observed the issue 

involved in the present case is in respect of interpretation of 

notifications and the contracts between the service provider and 

the service recipient. The demand could not have been made by 

invoking the extended period of limitation.  
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4.9 Hon’ble Madras High Court has in the case of Micro Chem 

Products (India) Pvt. Ltd. [2017 (355) E.L.T. 45 (Mad)] observed 

as follows: 

“13. Therefore, what emanates from the facts obtaining 

in the present case is that, there was a non-disclosure of 

information by the Assessee. The Assessee has taken a 

stand that, since, it was always below the monetary limit 

fixed for clearances qua SSI Units, it never had an 

occasion to make any disclosure via a classification list. 

13.1 In our view, this cannot be construed as suppression 

of fact, within the meaning of Section 11A(1) of the 1944 

Act. Mere non-disclosure of facts, in such like 

circumstances, cannot constitute suppression of facts. 

Given the way the Section is framed, the expression 

“suppression of fact”, appears in the company of words 

and expressions, such as, fraud, collusion, wilful 

misstatement. Therefore, the expression “suppression of 

facts”, has to take colour from the words whose company, 

it appears in. A mere non-disclosure of information, when 

there is no obligation in law to furnish the same, will not 

amount to, in our opinion, fraud or collusion or even, wilful 

misstatement and, hence, trigger the extended period of 

limitation [See Collector of Central Excise, Hyderabad v. 

M/s. Chemphar Drugs and Liniments, Hyderabad - 1989 

(40) E.L.T. 276 (S.C.); Padmini Products v. Collector of C. 

Ex. - 1989 (43) E.L.T. 195 (S.C.) and Pushpam 

Pharmaceuticals Company v. Collector of Central Excise, 

Bombay - 1995 (78) E.L.T. 401 (S.C.)].” 

4.10 In case of Cochin Minerals & Rutiles Ltd. [2010 (259) ELT 

182 (Ker)] Hon’ble Kerala High Court observed as under: 

“11. An examination of the above three judgments makes 

it abundantly clear that it is not in every case where there 

is short levy or short payment or non levy, etc. that the 

extended period of limitation is made available to the 

department for recovery of the amount of tax which 
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escaped assessment. It is only in those cases where there 

is wilful and deliberate suppression of the fact, such 

extended period of limitation is available to the 

department. An „element of deception or malpractice‟ is a 

necessary concomitant of wilful and deliberate suppression 

of fact. The Supreme Court also opined that in order to 

invoke the extended period of limitation under the proviso 

to Section 11A(1) of the Act, there must be some positive 

act other than mere inaction or failure on the part of the 

manufacturer. 

12. In the instant case, we do not see any such wilful or 

deliberate suppression of the fact. We are of the opinion 

that whether the respondent is entitled for the benefit of 

the exemption notification or not depends on the 

interpretation of the exemption notification. …” 

4.11 In view of the above, I do not find any merits in the 

impugned order and the same is set aside.     

5.1 Appeal is allowed. 

(Operative part of the order pronounced in open court) 

 

 

 

 

 

 
(SANJIV SRIVASTAVA) 

MEMBER (TECHNICAL) 
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