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After hearing both the sides duly represented by
learned advocate Shri Pravin Sharma appearing on behalf
of the appellant and learned AR, Shri S.P. Singh
appearing on behalf of the Revenue, we note that the
appellants are manufacturer of transformers and as per
the contract they have an obligation to supply the

manufactured transformers to the buyer’s premises. For
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such purpose they are charging fixed amount of freight
and insurance through their invoices in addition to the
price of the goods. The appellants are also engaging the
services of actual goods transporters for transportation of
said goods and paying service tax on such transportation
of goods under reverse charge mechanism. It appeared
to Revenue that appellant are collecting fixed amount of
transportation charges irrespective of the actual amount
of transportation charges paid by the appellant to their
transporters. Therefore a view was entertained by
revenue that the entire transportation charges collected
by appellant from their customers constituted a service
w.e.f. 01 July, 2012. Therefore, service tax demand of
around Rs. 15 lakhs was raised for the period from 01
July, 2012 to 31 March, 2016. The demand was
confirmed and penalty was also imposed.

2. On perusal of record we note that there is no
exercise taken up by revenue to examine whether the
actual transportation charges paid by the appellant to the
transporters are more or less than the total amount of
transportation charges collected by the appellant. The
transportation charges actually paid to the transporters,
have suffered service tax in the hands of appellants
under reverse charge mechanism. Therefore by raising
the demand on the total amount of freight charges
collected by appellant without taking into consideration
such component on which service tax has already been
discharged has resulted in unsustainable demand. We,
therefore, hold that revenue did not undertake the
exercise of framing of any charge on the appellant on the

basis of facts. We, therefore, hold that the said show
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cause notice is not sustainable. We, therefore, set aside

the impugned order and allow the appeal.

(Dictated and Pronounced in open Court)

(Archana Wadhwa)
Member (Judicial)

(Anil G. Shakkarwar)
Member (Technical)

nihal



