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The appellant was providing construction services to
Ghaziabad Development Authority alongwith paying service tax
on the said activities. Matter was investigated against them and
they were advised to pay duty in respect of said services during
the period April, 2005 to March, 2007. Accordingly appellant paid
the said dues, under the advice of the officers in the year 2010
by way of various challans. However while paying the duty under

the cover of around ten challans alongwith interest they
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endorsed all the invoices that the said duty is being paid under

protest.

2. Thereafter with the outcome of the Hon’ble Supreme Court
decision in the case of Commissioner of Central Excise & Service
Tax, Kerala vs. Larsen & Toubro Ltd. 2015 (39) S.T.R. 913 (S.C.)
laying down that works contract services would attract duty
liability with effect from 01/06/2007 only, the appellant
approached the Revenue for refund of the said amounts by
submitting that the services provided by them to Ghaziabad
Development Authority were works contract services and as such

were not taxable.

3. In the above background, proceedings were initiated
against the appellant proposing to deny the refund claim on the
grounds that the services provided by them to Ghaziabad
Development Authority were not works contract and refund claim
is hit by bar of limitation. During the course of adjudication as
also Appellate process, the appellant produced on record the
works contract as also the statement of Ghaziabad Development
Authority to substantiate their plea that the services provided by
them were works contract. As regards the limitation they
submitted that as the duty was deposited under protest, the

limitation aspect would not apply.

4. Lower Authorities did not find favour with the assessee’s
contention. As regards works contract, it was observed that the
appellant have not established beyond doubt that composite
works contract were issued to them and the same were
indivisible. On the other hand it is the appellant contention that
the works contract were specifically placed on record alongwith
certificate from Ghaziabad Development Authority establishing

beyond doubt that contracts were works contracts.

As regards limitation it is seen that though the Lower
Authorities have observed that the duty was paid under protest,
they referred to a letter dated 14/12/2010 addressed by the
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appellant to the Superintendent (Audit) Central Excise
Commissionerate, Ghaziabad indicating that they are
withdrawing their protest against the pre-deposit amounts. As
such the Revenue contended that inasmuch as the protest was
withdrawn by the appellant, refund claim filed on 18/07/2016 is

beyond limitation.

5. We have seen the said letter dated 14/12/2010, which is
being referred to and relied upon by the Revenue. We find that
there is no signature of any authorized representative of the
Revenue showing the receipt of the same. Learned advocate
explains that inasmuch as the appellant used the expression
“under protest” on the challans depositing the duty amount,
which were between the period 11/12/2010 to 13/12/2010, their
jurisdictional range authorities advised the appellant to withdraw
the protest. The appellant under pressure and under the fear of
said advice given by the officers wrote a letter on 14/12/2010
itself i.e. on the next date of deposit of the amounts withdrawing
their protest. When the said letter was taken to the office of the
Superintendent, he did not accept the same and the said letter
was returned to them. The Lower Authorities have not advanced
any evidence to show that the said letter was actually filed by
them. On the contrary Commissioner (Appeals) has observed
that the assessee has not produced any evidence to establish

that the same was not filed.

6. We find that the negative onus to establish that the letter
was not filed with the Revenue cannot be put on the assessee. It
is the Revenue who is insisting that the said letter was filed and
as such it is for them to establish that the same was actually
filed.

7. Otherwise also, we find that the deposit of dues was during
the period 11-13 December, 2010, the challan have clearly
mentioned payment of duty under protest. It seems to be an
uncalled behavior of any reasonable prudent person to withdraw

the protest immediately on the next date of payment i.e. on
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14/12/2010 unless there is a specific reasons to do so. The
explanation offered by the appellant that they were directed to
do so by the range authorities seems plausible explanation. As
such, we conclude that apart from fact that there is no evidence
of receipt of the said letter in the office of the Superintendent or
Assistant Commissioner, the said letter has to be interpreted as
being under coercion and pressure from the Revenue and not
from free will of the appellant. As such, we hold that the duty
having been deposited under protest in the challans itself, the

refund claim cannot be held to be barred by limitation.

8. However said refund claims are sustainable only if the
appellant’s services to Ghaziabad Development Authority fall
under the category of ‘works contract’. The said aspect requires
verification and examination by the Lower Authorities from the
contracts entered between the two as also from the certificate
issued by the Ghaziabad Development Authority read with
definition of works contract. Accordingly for the said limited
purpose, we set aside the impugned order and remand the
matter to the Original Adjudicating Authority. The appellant

would be given an opportunity to put forth their case.

(Dictated and pronounced in open court)
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