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SANJIV SRIVASTAVA:

This appeal is directed against Order-in-Appeal No0.232-
CUS/APPL/LKO/2024 dated 22/03/2024 passed by Commissioner
(Appeals) Customs, Central Excise & Service Tax, Lucknow. By
the impugned order Commissioner (Appeals) has rejected the
appeal of the appellant and uphold the Order-in-Original,
wherein following has been held:-

“sraer

(i) STIF FTavglaT g7 a7 17375.00 741, g7 % 6,95,000/-

(& 1T TH179 5977% FT7), T1H7 97 18917971962 #1 grr111 (b)

F ST FTEgTI 3 FTI7 FT AT AT § IH AT9Tled FeT Fl @

1,00,000/- (u# &r@ 4717) fa81=97 9/¢& Redemption fine @7 #1aT
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gF .4,36,113/- (F7T TG A9 g9 TF 71 d<g HI7) TAT FI7 &
T I ATHATET TEGA F [3189% TqTHT F1 [[FHI1FT F7 F7 [57 aar
gl 17 FF Sraled Tegall #1 arafd® g e aeqr 05/21-22
feai# 12/08/2022 # g 37g iayla, AT g% 37 sfaufea
FEGH % JoF & G¥IGY % YF &7 P GIarq §d 4 & B ol gbl & T
9B FHA% SHId & wHY T@l T4 FI7 &7IgT A7 €.5,36,113/-
(TTF oI SANT Y U W d¥g HTF) T F1A179% 7 4177 126
F JTINT TXFIT F 7T H FHITNAT 137 STI7 FT ST AT 51

(ii) fAFT Toro To Fotdto 56 7vdl-0759 T o %.5,60,000/-
(777 TTE GIS §9TT 1) FT G197 o7 191777 1962 #T g7 115
(2) # STia AT 33 T T A= a7 § UF IF ATHIed T8 FT
%. 56,000/~ (g7 g7 777) 39157 o Redemption fine STaT
FIT F TEIT FF ATHAIRT JIgT # [319% Trdl 1 [FF1FT F7 #7
fa%eT Zar g1 7 3% sraaiea afva Jigd #1 araia® Il SR
#gegr 05/21-22 fa7i# 12/08/2022 % dga 3Ivgw Tiagla T
ATHATRT FEql & T & T 78 T7 37 & T&1q 7 7 &1 1% 57 g
g oa: zEF ArHAF g @ AT @1 T &7IgT 14T % 56,000/ -
(FTIT Z9T% FT7) F1 547 SFAT39H [F a77 126 & S avia avad & 77 &
FHTASIT 73 STT7 T =T T 81

(iii) f[A#FrT o Ho FoHlo 56 Todlo-1559 HiGw T %
6,00,000/- (&: @@ 777) FT 4T 7 Sfeai7a7 1962 #T g7 115
(2) & ST ST 33 ST17 FT SR FAT § UF I ATHUIRT AI5T F7
. 50,000/- (@15 g9777 4717) @97 g7 Redemption fine ST
FIT F THIT IF A9TI8T FIE7 % fEr8a @l 1 [3F1+4q #37 &7
fa%FeT a1 g1 % 3% Sraalga afva aigT #1 araias gl ST
gear 05/21-22 fRarF 12/08/2022 % aza sudw wfaqfd #c
ATHATRT TEql & Jod & FI1a¢ 78 T7 a7 & T&1q {9 4 &1 19 57 g1
g Ha: ZaF GIEIAF I F dHT @1 T4 G757 T & 60,000/ -
(73 Z9TC HT7) FT T F91797 13 &7 126 F STid eaie & 7&7 7
THTIISIT 3% ST 7 9T FaT &/

(iv) 2% o &o Totfto 53 Sodto 8117 ez g=7 %, 13,00,000/-
(TXE T TT) FT 18T 7 A191797 1962 #T 47115 (2) % Favid
AT 37 SI7 FT AR FAT F UF I A9Aled ATET F W
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1,30,000/- (= 1@ die 1< 977) fa81=7 9% Redemption fine
STHT FIT & TEIT IF SAT9T16T 157 # [3189% @rH1 1 [FA1197 FI7 F
fa%eT ar g1 % 3% dfaaiga afva aigT #1 araias g ST
Feqr 05/21-22 f@71% 12/08/2022 # @gd 3Ivqw Jlayla 3T
ATHAIRT FEqA & Jod & FITa< T+ T a7 % T&1q §9 4 &1 1% 57 g
g ST 3 aTHAF FgIh # aH5T TG T4 g71gT arer % 1,30,000/-
(TF TTG T 7T 1) #1391 817397 13 a=7 126 F Savia av#re
F 787 § FHTIISIT (39 ST F7 A9 FaT 5/

(v) %57 Wsro Fo Todlo 56 Todlo-0424 ST ToT &
5,50,000/- (977 @@ TT9 7T 977) #7 14T g 181797 1962
# g7 115 (2) & Sqiia FT9g<or [3F T17 F7 =9 Fa7 § 0d FF
graafea agT @1 €.55,000/- (7997 F97 HIA) [@FMFT gF
Redemption fine AT #I7 # T&Iq IF ATHUIRT FIgT # 13189%
FTHT F1 [FF1FT #¢4 #7 [dFe7 a7 g1 % 3F ST9T8T alva aigT
# arafas s s d=ar 05/21-22 7% 12/08/2022 % 757
FTFE FIaTqla ST ATHURT TEGH F T # FIET a7 TH &7 & THIT
qd H g1 F o7 9971 § Fa: 39l araiAF I % aHT 7@ T G087
7T % 55,000/~ (7997 §9TC HIF) T $HT A141797 7 gR7126 #
AT GIFIT & T&T H FHITNGT 34 T3 FT A9 TdT 51

(Vi) fAFsr7 ToTo Ho Fodlo 56 Todlo- 1082 ST FoT =
5,70,000/- (979 @@ TwX §91< HT7) #7 97T 7 181797 1962
#T g7 115 (2) F Haviiad ST9g<0 74 S17 FT =9 397 § TF FF
graaiza agT # & 57,000/- (F9@T o A7) [@FH1a7 g6
Redemption fine AT #37 & T&Iq % AT4UET a87 # [A19%
FTHT F1 [FFI1FT #¢7 #7 (@967 a7 g1 4 3% 9087 alia aigT
#1 arard® IqE A= deqr 05/21-22 fz77% 12/08/2022 # Tga
FTEE TITHIT ST ATHART Teqo & o & FIaT T78 T a7 & THIT
7d 7 g1 17 ST g9 & I 39F1 arHiAF Ik # G797 @1 AT 7067
TT7r . 57,000/~ (TTTET E9TX HT7) #1541 S891797 [ a7 126 #
AT GIFT & T&T H FHITNGT (37 T FHT F@9T T7T 51

(vii) & &1 TSt g o1 @@vita, fAardl arF a39Eal, 9T 99r9d
fa=ciler, fSrerT- HgIRTsTiiS], TTgT 9Ta%, @47 9o diai7a7 1962 #1
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grRT112 (b) & Havia & 50,000/ (7F7T 57T 1) #1 Tied 7 md
ST T ST AT &1

(vii) # 7 ag=are sl gF S yerarw Sell [Had—wH  forer
HEXIGTT o], I8 TIdd HIET Yok FfTgE 1962 @) grr 112(b) @
siaita 50,000/~ (T3TT 97T HTT) #F1 ATIET FITT T FT T T

gl

(ix) & o7 sTeqaToT ST57e q w9, [3fFectrs, [Fard] arar forar F0ar,
TIZTH TTHT HI4T e Sfafaaa 1962 #1 g7 112 (b) # Javia &
50,000/ (77 §5TX HT7) FT ATIET T STT7 T AT 51

(x) & o1 Fara g7 47 TooT [Rard? 165, 9&F97 3367, foer
RIS, FTg7 &@TH] UF 71e7% @97 o7 Jiai7aq 1962 #i &=T
112 (b) # aifd & 50,000/- (73974 97T H17) %1 ATET TIME T
FT SR TATE |

(xi) T =1 aawz 7157 g7 41 79 [Rard] 07 gaaikRay, 9 dieai747,
[Faciler [T FgRTsTTs, agT qTa%, @47 goF F1gi797 1962 #
grRT 112 (b) # Favsia & 50,000/~ (77T 57X 717) #1 T1ed T
ST FT SR T &1

(xii) & 1 g7 qar g7 #1 §RET Fieq fAardl a7 @77, [Ser
RIS, qE TETHT daT 9o sfaiaa7 1962 #1 grr 112 (b) #
gaita 3,00,000/- (7 @@ qr7) #F1 97T FITF TIT T F@9T TqT
gl

(xiii) & 47 TSIz 177 g7 41 F9 7174, [Fard] G787 7 71ee a7 Srer
HERTSTTo;, TIET TTHT TF FI7% 197 o7 181797 1962 #1 &7
112 (b) # sata %.50,000/-( TFTE 71T HIF) &1 ATIET TITH TI7 FT
SR AT 31

(xiv) & o7 g5 T177 g7 41 F77 I139, [Far91 T THEI7 TIT aTE
11 S5/ #gRIsis], aTg7 &@THT d1AT o7 Stafaaq 1962 #T g=T
112 (b) # avia 7.50,000/- (77T §S71% HTF) #1 FATET TITT TT7
FT ST AT 51

(xv) & o7 srenia FA7 TaT g7 41 9] arad qaT, [are] Tgier

FTSTY, ST HERTSTTS, T8 TTHT 147 9o fai7aq 1962 #T &
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112 (b) & Saifaqd & 50,000/~ (737 57T q17) 1 JITfeq 17 T
FT ST AT &1

(xvi) & &1 T T AT T 41 77 Sar, [Fardi g7 e, e
TETIISTITS, JialA1er g+ wrdT @187 7 18797 1962 %71 &r112
(b) # Faifad & 50,000/-( 7978 5% qI7) #1977 TIMF FTI7 FT
SR AT &1

(xvii) & =T FIRGRd gt 4t snagerey, fAardt arvraeer Rigref vea
fS7eT IINEYY FTET ErHT AT o dtefaaa 1962 #1 arer112 (b) #
Favta & 50,000/-( TG I HIF) 1 AT TITF FTI7 FT F@9T T

2

1.2 Though the order in original is in respect of number of
persons, it appears that none person other than the appellant
had filed any appeal before the first appellate authority as the
impugned order disposes of only one appeal that was filed by the
appellant. Further I do not find other appeal filed in these
proceedings leading to confiscation of allegedly smuggled peas

and imposition of penalty on many appellant.

2.1 0On 02.08.2021, the police officers of Khadda Police Station
intercepted five drivers alongwith trucks/pickups loaded with 695
sacks of smuggled peas totally weighing 17,375 Kg. valued at
Rs. 42,75,000/- illegally being imported from Nepal to India
through off routes and handed over to the officers of the
Customs (P) Division, Gorakhpur. The drivers of the trucks in
their respective statements recorded under Section 108 of the
Customs Act, 1962 stated that the owner of the said peas in the
appellant. They stated that the said peas were brought into India
from Nepal illegally in Pickups and were being loaded in trucks
on the direction of the appellant when the police intercepted

them.

2.2 Appellant in his statement dated 07.08.2021 recorded
under Section 108 of the Customs Act, 1962 accepted that he is

the owner of the seized peas and the said peas were brought
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from Nepal but he does not have any valid document in respect

of import of seized goods.

2.3 Thus, on a reasonable belief that the recovered peas was
illegally brought into India through wunauthorized routes in
violation to the provisions of Notification No. 63/94(N.T.) dated
21.11.1994 under Section 7(1)(c) of the Customs Act, 1962, the
same are liable for confiscation under Section 111(b) Customs
Act, 1962 and vehicles loaded with said goods were also liable
for confiscation under Section 115(2) of the Act and the same

were seized under Section 110 of the Act.

2.4 After inquiry, a show cause notice was issued to the
appellant alongwith other related persons proposing therein
confiscation of the said seized goods along with the seized
vehicles under Section 111(b) and 115(2) of the Act
respectively. Penalties were also proposed to be imposed on the

appellant and related persons under Section 112 of the Act.

2.5 The said show cause notice was adjudicated as per the

Order-in-Original dated 31.01.2023 referred in para-1 above.

2.6 Aggrieved appellant have filed appeal before the
Commissioner (Appeal), which have been disposed off as per the

impugned order.
2.7 Aggrieved appellants have filed this appeal.

3.1 During the hearing I observe that the notice send to the
appellant has been returned undelivered and the notice copy
send to the Advocate on record has not been returned back,
‘presumably delivered’. Inspite of notice, appellant is absent on
call. T have heard the learned Authorised Representative

appearing for the revenue.

4.1 I have considered the impugned order along with the

submissions made in appeal and during the course of arguments.

4.2 Impugned order records the findings as follows:-

"5.2 From the records, I find that the recovery of the
smuggled peas from the vehicle No. UP-31/AT-3854 has not
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been disputed as all the drivers of the intercepted trucks in
their respective statements recorded under Section 108 of
the Customs Act, 1962 have categorically admitted that
owner of the seized peas is the appellant and the seized
peas was of foreign origin and illegally brought into India
through off routes in violation to the provisions of the
Customs Act, 1962 and they never shown retraction from
their statements. The appellant also in his statement dated
07.08.2021 recorded under Section 108 of the Customs Act,
1962 accepted that ownership of the seized peas the said
peas was brought into India on his direction through off

routes from Nepal into India without any valid documents.

5.3 I would also like to refer to a judgment of Hon'ble
Supreme Court of India in this regard passed in the case of
'Naresh J. Sukhawani Vs. Union of India 1995 (11) TMI 106
SUPREME COURT OF INDIA wherein Hon'ble Supreme Court
ruled that"-It must be remembered that the statement
made before the Customs officials is not a statement
recorded under Section 161 of the Criminal Procedure Code,
1973. Therefore, it is a material piece of evidence petitioner
in the contravention inasmuch as Mr. Dudani’'s statement
clearly inculpates not only himself but also the petitioner. It
can, therefore, be used as substantive evidence connecting
the petitioner with the contravention by exporting foreign
currency out of India. Therefore, we do not think that there
is any illegality in the order of confiscation of foreign
currency and imposition of penalty. There is no ground
warranting reduction of fine." collected by Customs officials
under Section 108 of the Customs Act. That material
incriminates the petitioner inculpating him in the
contravention of the provisions of the Customs Act. The

material can certainly be used to connect the

Thus, in view of statements of the appellant and the drivers
of the seized vehicles recorded under Section 108 of the

Customs Act, 1962, it is apparent that the appellant is the
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owner of seized peas which was illegally brought into India
from Nepal through off routes in violation to the provisions
of the Customs Act, 1962. Thus, I find that the appellant
has committed an offence for which the goods were rightly
ordered for confiscation and imposed penalty upon the

appellant.

5.4 Also, the appellant has contended that he had legally
imported the said goods from Nepal under proper import
documents. In this context, I find that however the
appellant has claiming that he legally imported the said
peas but he has failed to produce the import documents in
respect of said import either at the time of adjudication
proceedings or before me in the instant appeal. Thus, the

said contention of appellant is not sustainable.

5.5 In view of above, I find that the adjudicating authority
has rightly ordered for confiscation of the said goods and
vehicle and imposed penalty upon the appellant for violation
of the provisions of the Act to which I do not wish to

interfere.

5.6 Thus, in view of above, I hold the impugned order as
legal and proper and reject the appeal filed by the
appellant.”

4.3 Appellant has challenging the impugned order stated

following grounds:

8- Because in the above case it is a humble request that
the applicant is owner of confiscate of Indian peas. The
statement of the applicant was recorded under Section 108
by Customs, Gorakhpur on 07.8.2021. In relation to the
said statement, the applicant states that the said peas
were purchased from regional farmers and traders and
some goods were sent to Customs, Division Nautanwa.
Provisional release of dry green peas seeded from small
traders was done. The applicant/pea owner had purchased

the said green dry peas which are as follows-
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Sr. no | Name of the goods owner weight = date of release
1 Ajay son of Shri Sudama 2625 Kg/ Dry Green Peas 27.7.2021
2 Ved Prakash Pandey 3000 kg/dry green peas 28.7 2021
3 Manoj Yadav son of Vechai 3000 Kg./ Dry Green Peas 28.7.2021
4 Virendra son of Shri Shivmangal | 4450 Kg./ Dry Green Peas 30.7.2021
5 Ashish s/o Shri Chokat 15000 Kg/ Dry Green Peas 31.7.2021
6 Arvind s/o Shri Sukhram 2890 Kg/ Dry Green Peas 01.8.2021
Total weight = 17465 Kg

10- Because dry green peas of the applicant were caught
by the police officers of P.S. Khadda on 03.8.2021 and
while catching the peas, all the above purchased forms
were shown to the concerned police officers but it has
been revealed by the police of Khadda Police Station that
they said We are showing the goods as Nepal peas on our
records and all of you have to mention in your statement
that the said peas were brought from Nepal, failing which
we will send you to jail. Applicant police station-Khadda,
District Kushinagar due to fear of police, fear of going to

jail and seized the peas.

11- Because the applicant Provisional release for peas had
given a wrong statement at that time due to fear, panic
and fear. The applicant was under a lot of pressure at that
time and the applicant was apprehensive that if the
applicant took the names of all the people who had
purchased seasonal immunity peas from small traders,
then the Customs would include them all in the said case,
hence the applicant Could not mention the correct facts in
the statement given on 07.8.2021. Whereas in the said
seized 17375 kg of Indian peas were purchased from local

traders and farmers.

12- Because in the above circumstances, the statement
given by the applicant/pea owner dated 07.8.2021 is
refuted and the details of legal peas purchased by the
applicant/pea owner are being submitted by attaching it

with this application. In view of the above, it is a humble
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request to you to kindly drop the seizure of 17375 kg of
peas of the applicant.

13- Because the appellant is reputed trader of grain with
its own shop situated at Sabaya Dhala Siswa District.
Maharajganj Appellant has his own godown along with his
shop and appellant is generally purchasing rice and wheat
at his shop from local farmers and supplied that grains to
the others big markets in UP like Kanpur and Lucknow
Mandi. Appellant had purchased the seized green pea at
his shop from some local vendors who had received the
seized green pea from the office of Customs Preventive
Division Nautanwa after paying redemption fine and
personal penalty imposed on seized green pea before few
days of the seizure of seized green pea and appellant had
also received the copy of release order from that vendors
and appellant had mad cash payment regarding aforesaid
purchase. After the purchase of said green pea appellant
had shifted the seized green pea to his another godown
situated at Khadda for sorting and packing before
forwarding it to the nearest market of Gopalganj Bihar for
sale on seized vehicles and suddenly Police Staff of the P
/S Khadda came to the godown of appellant and seized
the same in suspicion of smuggled goods without any
reason and at that appellant was in Lucknow for his
treatment and appellant staff had showed the papers of
Customs Division Nautanwa related to the seized goods to
the police officers but they did not considered that
documents and handed over this case to the Customs
Division Gorakhpur Appellant had also submitted the
documents of purchase and release orders of Customs
Division Nautanwa through advocate on the email of
Customs Division Gorakhpur but the officers of Customs
Division Gorakhpur did not acknowledge that documents
and forcibly recorded the statement of appellant , drivers
and owners of seized vehicles and made the case of

smuggled green pea . Later on appellant had submitted
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these facts ad papers before adjudicating authority but the
adjudicating authority had conformed the version the

Customs Division Gorakhpur.

14- Because the conduct of the respondent authority is
open violation of the provisions of the Customs Act 1962

and open harassment of the legal trade of the appellant.

15- Because the respondent authorities "Reason to believe
that the seized Areca-nuts are of foreign origin and liable
for confiscation under the provision of Customs Act 1962 is

baseless and not correct in the eye of law.

16- Because the order in original regarding. appellant
consignment is not sustainable and failed place reliance tc

prove it corrects.

17- Because the case of respondent is fully based on

assumption and presumption.

18- Because the reason to believe for confiscating the
goods is statutory requirement which is totally absent in

the present case.

19- Because the respondent authorities have miserably
failed to discharge their onus to prove under section 111 of

the Customs Act in case of non-notified goods.

20- Because the respondent authorities cannot act under
the Customs Act over a non-notified item and that too, in a

non- notified area.

21- Because the applicability of the Customs Act and the
jurisdiction of the respondent authorities are under

challenge.

22- Because the seizure has been done not on any
personal reason to believe of the seizing officer, rather it is

based upon the belief of the local traders.

23- That the reason to believe for confiscating the goods
is statutory requirement which is totally absent in the

present case.
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24- Because the respondent authorities have miserably
failed to discharge their to prove under section 111 of the

onus Customs Act in case of non-notified goods.

25- Because the respondent authorities cannot act under
the Customs Act over a non-notified item and that too, in a
non- notified area and green pea is not notified under the

provisions of section 123 Customs Act 1962.

26- Because when the very seizure itself is challenged,
there is no requirement for the petitioner to submit to the

jurisdiction of the Custom authorities

27- Because at any rate the order in appeal is not
sustainable in the eve of law and may be set aside and
cash security deposited at the time of provisional release
may be returned back to the appellant and personal
penalty imposed on the appellant may also be returned

back to the appellant

28- Because the show cause notice was not issued and not

-served to the appellant within specified time limit.

I find that the goods under confiscation were intercepted

by the police officers of Police Station Khadda, on 02.08.2021

along with two persons namely Shri Rajesh Sarvajeet R/o Village

Bargadba, Nagar Panchayat Nichlol District Maharajganj and Shri
Shanabaz Ali S/o Shri Gulzar Ali R/o Village Sikathiya Pipra

Bazar, Nichlol Maharajganj. Details of the vehicles and the peas

intercepted from each vehicle is reproduced bellow

S Vehicle No Peas Smuggled from Nepal

No Number Value Bags Weight ‘Kgs Value

1 UP56AT-1082 570000 120 3000 120000

2 UP56AT-0424 550000 120 3000 120000

3 UP56AT-0759 560000 120 3000 120000

4 UP56AT-1559 600000 95 2375 95000

5 UP53DT-8117 1300000 240 6000 240000
Total 3580000 695 17375 695000

Both the persons intercepted along with the peas admitted in

their statement recorded under Section 108 that the impugned

pea loaded in these Vehicle was the pea smuggled from Nepal
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through unauthorized routes and was loaded in their vehicles by
the Appellant from a godown located in Lakhuwa Lukhai Khadda.
On the basis of the above and under reasonable belief that the
impugned peas were illegally brought into India, the peas were
put under seizure. The vehicles used for transportation were also
seized. During the course of investigations statement of the
appellant and many other persons were recorded under Section
108 of Customs Act, 1962. As per the jist recorded in order in
original appellant has in his statement recorded 07.08.2021

stated as follows:

350 99 # Far f Eld $o 695 SR Hex &1 98 W &l
3 HeR &I I AUT & Add R d6IR I =0 30/- Ufd favolTo i
R Y Glal U1 3R I AGR! b GRT &3 IR H YR H FoiigR #
AR B arg-l & gRT agdl ads agT fUd 3 Sfas & Aem
T fopr R o) T Mem & gl fhan o1, oRieT 39d U Tkie e
T N TR By T 9Y SIS 781 51 ST 240 IRT Hex S
Ugd I HHR Iad MaH T I@ART T, 98] Hex g IofoHog o 53
Sloclo-8117 TR IS Bl BT UT 4UT Udhs T Iad dRI UH3T F ol
e} 341 ¢b T Al HT A T 98 S HeR &l aH IR 99 & 35T
T ST, TRER & TMa1 3R 987 W HARA Tolel & J1H 9 39
orgt it SaTat Y firedr Iad ATd ®f 951 WR 99 ¢dl 39 I MG B
fi® 25.07.2021 ®I F. 5000/. Ut ATE fH=m TR Hifds =u § feran
T, et i Wit =g fovar mar 11 gferm Sif¥eriieal grr s1ar
AR O & QR 36! dfead WR1d §H & HRU 3514 ol 47 SR
¥ TeH WddR ¢ § A7d Al HaM & o Bl ATl 3H 39 I8
WY TR fHar & 5 32 39 91d 1 THBR! g 7 Aura 3 39y Ant
AhRl PR HEX Dl YR T SR Af¥® g WR a1 T Yeob
FAFTH & TTaei &1 Ieca Ud qusH-d SRTY g 1"

After completion of investigations the show cause notice was
issued to the appellant and others proposing confiscation of
seized peas and the seized vehicles. Though the show cause
notice was issued to number of persons other than the appellant
but none of them except appellant filed any reply or attended

the personal hearing. After considering the submissions the



14 Customs Appeal No.70688 of 2024

order in original referred in para 1 above was passed. None
other than appellant filed any appeal except for the appellant

before Commissioner (Appeal) except the appellant.

4.5 In absence of any challenge by any other person who was
involved in the handling and transportation of the illicitly
imported peas, I am not in position to admit the challenge made
by the appellant in respect of the confiscation of peas. It would
lead to situation where the vehicles used for transporting the
illicitly sized peas are held liable for confiscation, and the
impugned peas are contrarily held not liable for confiscation.
Impugned order takes note of all the statements recorded under
Section 108 of Customs Act, 1962 whose evidentiary value has
been upheld by the Hon’ble Supreme Court in series of decisions

as follows:

> Surjit Singh Chabbra [1997 (89) E.L.T. 646 (S.C.)]
> Naresh J Sukhwani [1996 (83) E.L.T. 258 (S.C.)]
> K IPavunny [1997 (90) E.L.T. 241 (S.C)]

It is also noted that none of the statement was retracted by any
person including the appellant, nor have been discredited by way

of cross examination in any proceedings.

4.6 Impugned order also records that the appellant has taken
contrary stands in respect of the seized peas even in the reply
filed to the show cause notice. On one hand appellant states that
the seized peas are imported peas for which there are valid
documents and on the other hand it is stated that the seized
peas were procured by the appellant from local farmers. Thus by
relying on the decision of the Hon’ble Supreme Court in case of
System and Components (P) Ltd. [2004 (165) ELT 136 (SC)] the
seized peas were held liable for confiscation under Section 111
(b) of the Customs Act, 1962. After confiscation the peas have
been allowed to be released against redemption fine of Rs
1,00,000/-.

4.6 Peas are grown in huge quantity in India and in the
appellant have in his initial statement claimed to have purchased

the same from local farmers. Appellant has in his sought to show
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that he purchased the said pea from the local farmers, and have
given some details in para 9 of the appeal reproduced above.
However the details given do not tally with the details of the
peas under seizure. The from the table in para 9 of the appeal it
is evident that appellant has claimed to purchase 30,965 Kgs of
peas from 6 persons. However except for bald assertion nothing
concrete has been stated no document in respect of purchase
has been purchased, nor any document in respect of the
payments made has been placed on record. I do not find much

support from the said submission.

4.7 Now coming to the penalty imposed upon the appellant
upon the appellant under Section 112 (b) of the Customs Act,
1962. I find that the said section becomes applicable only when
mens-rea in the actions of appellant could have been
established. Neither the impugned order nor the order-in-original
record any finding to establish mens-rea on the behalf of the
appellant. Appellant is trader engaged in sale and purchase of
‘Kirana’. I have upheld the confiscation of the seized peas for the
reason that non other than appellant has challenged anything
recorded during the investigation at anytime. But that go on to
prove the existence of mens-rea on the part of the appellant,
which would lead to imposition of penalty upon him under
Section 112 (b). Thus I set aside the penalty imposed upon the
appellant under section 112 (b).

4.8 Thus in absence of any appeal filed by any other person,
involved in the case while T uphold the order of confiscation of

peas, I set aside the penalty imposed upon the appellant

5.1 Appeal is partly allowed.

(Operative part of the order pronounced in open court)

(SANJIV SRIVASTAVA)
MEMBER (TECHNICAL)
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