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SANJIV SRIVASTAVA: 

 This appeal is directed against Order-in-Appeal 

No.1485/ST/Alld/2023 dated 01/12/2023 passed by 

Commissioner (Appeals) Central Excise & CGST, Allahabad. By 

the impugned order following has been held:- 

“(i) The confirmed demand is reduced to Rs.2,50,642/- 

(Rupees Two Lakhs Fifty Thousand Six Hundred and Forty 

Two Only) under Section 73(2) of the Act alongwith 

applicable interest under Section 75 of the Act.  

(ii) The penalty is reduced to Rs.2,50,642/ (Rupees Two 

Lakhs Fifty Thousand Six Hundred and Forty Two Only) 

under Section 78 of the Act. 

HON’BLE MR. SANJIV SRIVASTAVA, MEMBER (TECHNICAL)
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(iii) The penalties imposed under Section 77(1)(a), Section 

77(2) and 77(1)(c) of the Act shall remain unchanged.” 

2.1 Appellant having PAN No.AAIPQ6530F was not registered 

with Service Tax Department. 

2.2  On the basis of third party information received from 

Income Tax Department regarding gross receipt of 

Rs.26,70,950/- against sale of services declared by the appellant 

in ITR for the F.Y. 2016-17. 

2.3 Vide letters dated 12.05.2021 & 23.06.2021 appellant was 

asked to clarify in this regard. In response appellant has only 

provided the document as Form 26AS (for the period 2016-17), 

Copy of ITR. 

2.4 On the basis of available information it was observed that 

appellant has short paid service tax as detailed in table below:- 

Financial Year Sale of Services 

as per ITR 

Service Tax payable 

@ (incl. cesses) 

Service Tax not 

paid 

2016-17 26,70,950 15% 4,00,643/- 

2.5 Show cause notice dated 18.10.2021 was issued to the 

appellant, asking them to show cause as to why:- 

“(i) Service Tax liability of Rs.400643/- should not be 

demanded and recovered from them under the proviso to 

the section 73 (1) of the Act along with interest under 

section 75 of the ibid. 

(ii) Penalty should not be imposed upon them under 

section 78 of the Act, for the suppression of facts from the 

department. 

(iii) Penalty should not be imposed upon them/him under 

Section 77(1)(a) of the Act for tot obtaining service tax 

registration within stipulated time under Section 69 of the 

Finance Act. 1994 read with Rule 4 of Service Tax Rules, 

1994. 

(iv) Penalty should not be imposed upon them under 

Section 77(2) of the Act read with Rule 7 of the Service 

Tax Rules, 1994 for not submitting ST-3 return. 
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(v) Penalty should not be imposed upon them/him under 

77(1) (c) of the Act, for not furnishing 

information/documents called by the department.” 

2.6 The said show cause notice was adjudicated as per the 

Order-in-Original No.410/ST/Asstt.Commr./JNP/2022-23 dated 

23.03.2023 holding as follows:- 

“ORDER 

(i) I confirm the demand of service tax (including cesses) 

of Rs.400643/- under the provision of proviso to Section 

73(1) of the Finance Act, 1994 along with interest under 

the provision of Section 75 of the Finance Act, 1994. 

(ii) I impose a penalty of Rs.400643/- upon the party 

under the provision of Section 78 of the Finance Act, 1994. 

The party shall be liable for reduced penalty specified in 

second and third proviso to section 78 of the Finance Act, 

1994, subject to fulfillment of conditions specified therein. 

(iii) I impose a penalty of Rs.10,000/- under Section 

77(1)(a) of the Finance Act, 1994. 

(iv) I impose a penalty of Rs.10,000/- under Section 77(2) 

of the Finance Act, 1994. 

(v) I impose a penalty of Rs.10,000/- under Section 

77(1)(c) of the Finance Act, 1994.” 

2.7 Aggrieved appellant have filed appeal before Commissioner 

(Appeals) which has been dismissed as per the impugned order.  

2.8 Aggrieved appellant have filed this appeal. 

3.1 I have heard Shri Navin Singh, Advocate for the appellant 

and Shri Santosh Kumar, Authorized Representative for the 

revenue. 

4.1 I have considered the impugned orders along with the 

submissions made in appeal and during the course of argument. 

4.2 Impugned order records as follows:- 

“4.4 I have gone through the facts of the case, averments 

made in the appeal and all the material available on the 
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records. It is observed that in the instant case, it is 

required to be ascertained whether the appellant has 

received consideration on account of sale of soil which is 

non-taxable in terms of Section 66D of the Act or not? 

4.4.1 It is observed that appellant has claimed the sale of 

soil to be non taxable for service tax. It is observed that 

sale of goods has been made non-taxable in terms of 

negative list of services under Section 66D(e) of the Act, 

which provides as under: 

"Section 66D(e): trading of goods;" 

4.4.2 In order to ascertain the actual nature of services 

provided by the appellant, all the relevant documents are 

required to be examined. Here at the appellate stage, 

appellant has provided copy of Form 26AS for 2016-17, 

sample copy of sale bills and a statement of sale details. 

On going through the details of the bills, it is observed that 

it contains the name of purchaser, name of commodity as 

soil, details of Tractor trolley No.'s. and rate/amount. It is 

observed that bills provided do not contain printed serial 

Number and any detail of seller and complete details of 

purchaser and seems to be prepared in cyclostyled manner 

to show the activities as sale of goods. Further no details 

of vehicle owners and payments made to vehicle owners, 

diesel purchase for transportation of soil has been made 

available. In absence of such supporting 

details/documents, the nature of activity undertaken by 

the appellant cannot be considered as sale of goods as 

claimed by the appellant and the value shown in ITR 

against sale of services pertains to service as per Section 

65B(44) of the Act and leviable to service tax under 

Section 68 of the Act. 

4.4.3 Further appellant has sought benefit of threshold 

exemption as per Notification No.33/2012-ST dated 

20.06.2012. It is observed that threshold exemption upto 

Rs.10 Lakhs is available subject to condition that turnover 
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of taxable services during the previous financial year is 

below Rs.10 Lacs. Here appellant has provided ITR for the 

Financial Year 2015-16 showing sale of services as NIL. 

Therefore it is observed that appellant is eligible for 

threshold exemption upto Rs.10 lakhs during the financial 

year 2016-17. Accordingly the taxable value and service 

tax liability against the appellant is re-quantified for the 

period 2016-17 as under: 

S. 

No. 

Gross turnover 

of sale of 

services during 

2016-17 

Taxable after 

turnover threshold 

exemption of Rs. 

10 lakhs 

Service 

tax rate 

Service 

Tax 

involved 

 

1. 2670950 1670950 15% 250642 

Thus the appellant is liable for payment of service tax of 

Rs.2,50,642/-for the period 2016-17. 

4.4.4 It is observed that the appellant has not discharged 

their service tax liabilities pertaining to period 2016-17 

within the stipulated time period, therefore they are also 

liable for payment of service tax of Rs.2,50,642/- 

alongwith applicable interest under Section 75 of the Act. 

4.4.5 Further it is observed that appellant has suppressed 

the material fact of providing taxable services during the 

period 2016-17 contravening the provisions of Section 68 

of the Act with intent to evade to evade payment of service 

tax as the fact of non-compliance of service tax provisions 

came into notice after the department conducted the 

enquiry against them. It is observed that the appellant 

never disclosed this fact on their own and contravened the 

provisions with intent to evade payment of service tax and 

therefore they are rightly liable for penalty under Section 

78 of the Act. 

4.4.6 It is observed that contraventions of non-

registration, non-filing of ST-3 returns, non-furnishing of 

information/documents called by the department are 

apparent on the records and therefore they are rightly 
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liable for penalty under Section 77(1)(a), Section 77(2) 

and 77(1)(c) of the Act.” 

4.3 I find that appellant had produced a copy of ITR-3 for the 

Assessment Year 2017-18 (F.Y. 2016-17), page No.5 of the ITR 

is reproduced below:- 

 

4.4 Revenue has taken this figure indicated towards sale of 

service as gross receipts during this year for computation of their 

service tax liability. Appellant has also produced a copy of form 

26AS which is reproduced below:- 
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4.5 From form 26AS of the appellant, it is evident that 

appellant have not received any amount on which TDS has been 

deducted towards provision of services under various Sections 

(from Section 194 A to D). The basic question arises, if appellant 

was having their receipts to the tune of Rs.26 lakhs towards sale 

of services, why the same do not reflect in their form 26AS? 

4.6 Appellant have produced invoices, bills etc. before the 

Commissioner (Appeals) to stake their claim that they were 

engaged in the activity of sale of soil, for which this amount has 
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been received, however, Commissioner (Appeals) rejected that 

argument.  

4.7 I find that appellant produced copies of balance sheet and 

profit and loss account for the year 2015-16 and 2016-17, the 

same are reproduced below:- 
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4.8 From perusal of the above audited balance sheet and profit 

and loss account of the appellant, it is evident that appellant was 

engaged in the activity of sale of soil. In the profit and loss 

account for the year 2015-16 they had shown the gross receipt 

of Rs.12,56,060/- and they have purchased soil for the amount 

of Rs.10,67,540/-. 

4.9 For the Financial Year 2016-17 from their profit and loss 

account it is evident that they incurred expenditure of  

Rs.22,91,740/- for the purchase of soil was and their receipts 

against the sale of soil was Rs.26,70,950/-. The balance sheet 

and profit and loss account of the appellant are duly certified by 

Chartered Accountant. On the basis of above, I have no 

hesitation in concluding that the receipt of Rs.26,70,950/- shown 

in the profit and loss account for the year 2016-17 and in ITR-3 

reproduced above are only towards the sale of soil and not 

towards of any services. It is only an erroneous entry made in 

the ITR-3 which has affected the entire proceedings. The fact 

that these are towards the sale of service, it is also evident from 

various bills on sample basis that were produced before 

Commissioner (Appeals) also and by pointing certain lacunae 

Commissioner (Appeals) found it fit to reject them but the claim 

made by the appellant on the basis of bills is also supported by 

their financial records.  

4.10 I do not find any merits in the impugned order.  

5.1 Appeal is allowed. 

(Order pronounced in open court on- 17 December, 2025) 

 

  

 
 

(SANJIV SRIVASTAVA) 
MEMBER (TECHNICAL) 
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