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SANJIV SRIVASTAVA:
These appeals are directed against Order-in-Appeal
No0s.92-95-CUS/APPL/LKO/2025 dated 23/04/2025 passed by

Commissioner (Appeals) Customs, Central Excise & Service Tax,

Lucknow. By the impugned order following has been held:-

"5.16 In view of the foregoing discussion, I find no reason
to interfere with the impugned Order-In-Original No.
20/ADC/2024-25 dated 06.05.2024. The findings regarding
the confiscation of gold, vehicle, and packing material, and
the imposition of penalties on Shri Harkanth Singh
(Appellant No. 1), Shri Umesh Kumar Agrawal (Appellant
No. 2), Shri Akash Jha (Appellant No. 3), and Shri
Abhishek Agrawal (Appellant No. 4) are upheld.

5.17 The appeals filed by Shri Harkanth Singh, Shri
Umesh Kumar Agarwal, Shri Akash Jha, and Shri Abhishek
Agrawal are hereby rejected.”

2.1 Acting on specific intelligence that two persons carrying
smuggled gold in a Kia Seltos bearing Registration No.MP-07-
CG-9015 towards Gwalior from New Delhi via Yamuna
Expressway and would dispose the smuggled gold to some
person(s) in Gwalior. The Officers of Directorate of Revenue
Intelligence (DRI) along with the Panchas reached the Jewar Toll
Plaza around 6 pm on 11 September 2023 and kept discreet
surveillance of the vehicles coming from Delhi which were about

to cross Jewar Toll Plaza.

2.2 At around 6:15 pm, a vehicle matching the description of
the vehicle coming from the Delhi side was identified and
intercepted at the entrance at Jewar Toll Plana on Yamuna
Expressway. The DRI officers noticed that at the time of
Interception, the above said White Colour Kia Seltos car bearing
Reg. No.MP-07-C0O-9015 was occupied by two persons, one in
the driver seat and the other is the passenger seat in front.

2.3 The officers asked them for the identity of the person who
was driving the vehicle. Driver stated his name as Mr. Harkanth

Singh (Appellant-III), aged around 34 years (Driving Licence
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no.MP0720100023192 and Aadhaar Card Number
720135489950). The person sitting in the passenger seat, next
to Appellant-III, introduced himself as Akash Jha (Appellant-I),
aged around 30 years (Aadhaar Cand Number 656797025000).

2.4 When asked about smuggled foreign-origin gold bars in
their car, persons, or baggage, they replied in the negative. On
being asked about the owner of the car, they informed that the
car owner is Shri Abhishek Agarwal (Appellant-II).

2.5 Thereafter, officers served a notice under Section 107 of
the Customs Act, 1962 to Appellant-I and Appellant-III
respectively, for the search of their person and the bagage being
carried by them. Another notice under Section 106 of the
Customs Act, 1962 was served on the driver for the search of
said vehicle as the owner of the vehicle was Appellant-II as
revealed by the Certificate of Registration bearing No-
5312322015469362 was not present in the car.

2.6 Appellant-III and Appellant-I admitted that they had foreign
origin smuggled gold in the vehicle which was hidden in a
specially constructed cavity in the car. They requested that the
search proceedings be conducted at the office premises of DRI,
as the place of interception was a busy highway and was a public
place having lot of people around and was thus not conducive for
taking search. Taking note of the request made in writing on
their respective notices the vehicle along with the persons were
taken to DRI Office.

2.7 Personal search and search of the baggage resulted in

recovery of the gold as detailed in table below:-

SI. No. Type of metal | Marking/St. Weight Remarks
piece No given by | (grains)
the DRI
officer for
identification
1. 1 Small gold 3 49.74 Recovered
piece along from the Pant
with 2 pocket of Shri
snippets Akash Jha

2.7 During the search of the Vehicle it was noticed that the
bolts of the front passenger seat were loose. When the bolts of

the front passenger seat were opened, it was found that there
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was an empty space concealed under the seat i.e. a cavity as
told by both the persons to DRI officers in front of Panchas. On
opening the cavity beneath the front passenger seat, one
rectangular-shaped item wrapped in a newspaper and another
packet wrapped with brown tape were recovered. Further on
being searched, another cavity was noticed beneath the driver's
seat. Nothing incriminating was found in this cavity. Search of
remaining parts of vehicle was conducted and nothing

objectionable object was found.

2.8 From the first packet which was wrapped with the help of a
rubber band two (02) rectangular-shaped pieces of yellow colour
metal were recovered along with two (02) paper bearing the
description "Gold Testing Report" dated 11.09.2023 with SI.No.
69 & 70 issued by Kalash Computerized Tunch Centre, 32/3193,
Beadon Pura, Karol Bagh, New Delhi. The DRI officer gave
markings 1 and 2 on these yellow metal pieces for identification

purposes.

2.9 From the second packet which was wrapped with brown
tape assorted jewellery of yellow metal (Rings, Earrings with

Chain and pendants) were recovered.

2.10 Statement of Appellant-I was recorded under Section 108
of the Customs Act 1962 on 11/09/2023 wherein he replied to
the questions before him as under:-
(i) & SFrer a7 g7 47 Side o, FF 3o W, [FaTe] 5eT Ao e,
fae g % g@re # 9r7 FIRIT @Taa? T 939 474006 T 797
73T 1 # I 97 7T F7T 71T a1, gi2 q1E ST 947 ST 7 a8
fored & 0% @15 a9 7 §27 UaH 15 a7 1 327 & # a1y wgar g1 4
ATTAFNT F=AT FTETIRF (G777 7o 7 &Ifaae & aiegdl 72011 &
99 397 §1 7 Alfed s@eq F1 3 @iedT & TXEr i 7 79T 5 7
T FTAT 5/
(i) & M/s FIRT Fere § vy FT F14 d@AT g T 4 #19 15 a5 7
TIgT S # F1% #T GT & 9% 9 7 H. 77 SGqd G AT
AT F TET F1F F2aT 471
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(iii) &. FIET ST & G2 13T FIHT 15 S FHF1¢7 F1F 737 51 §H
gfa 718 ¥9% 15000/ - 777 F173T I78 Z1GT & TI7T I 1 #1z Tz 781
& Tt &

(iv) . TIET sq7 & qIfa® T T 4T I STTTT 51 FTH FH TITHT
55 % & a1y fg 37% a8 IF 41 F199% SuarT g foa#i 3g arHT 28
T TFH 399 FI IF 41 FIRT FTFTT & [Sa#h! 37 TTHaT 25 a7 5 497
T & =771 FXG 51 4T SHI AT FT a1z 79009599993 vaa
ft sfergs ST T Fiareer 79009599992 1 <t FHer STuarer THET T
108, g7 8 SIIAFTT FIIEHE FIfAaT F 577 TRATT # 779 TFd 51

(v) & &ror gag 7a1% 11.09.2023 #T 4T daqs a7 #1 #17 (347
#eai (Kia Seltos) =T MP07C09015 & &y &19g% 1:00 o
TIET & =TT g% A7 % a9 (AT & FXI T 373 & 37 g7 T, .
8 & 3y HIfer® T G SUFTT FgT 9T 39T T FT FIFT A T 71
FgT TgF" TT G T IHT SUFTT F1 FIT 39T 377 717 TF 1<k T a7
AT GF G 7T & 7 FiareeT 7 4919654198492 & qE #TE AT
ST T qRT AT 7. 8 F TF FHIT H FATATI 5T T FiZ 7 T4 2kg
fazeft qer FT FI=7T S 7 & 917 (gold bars) & 4, 3 TI7 #7T i 27
7T @77 @ 50 AT 9T TAT Feg T ST S 3 T 118
T 7 g G170 717 7 Feqel 7 978 F gFar 7 o 37T sarT
FT FTF AT BIT 7T Bl 3% &1 471

(vi) & gz % ar° & SI7eT 7g1 FI7aT § 9T IGH UF ST AIAIZT 7.
+447477196599 foerd ar #F4T F41 17 FIaT 51 39% ST Hig &
TFEIIET T TTAHTRT AT 37T SAATT §1 @ TFT 81

(vii) 27 FEql % 3= g7 & @7 % gI7 #1 F17 o1 IHT SHIATT 7 I
gz Tz 41 5% FATaT § F ZFT H 4377 & dl §FT F qAlaF 41 37T
HUFTT BIT T 1T FIT & T GAFT FIa=id & ga7 Ferar g 13 1471 781
FTET & 3 & FITIT AT §1 3 [@=9M g7 F G F I F I T F T
FHFT [TFT FT FIFIRT & ITFT 17 1 J1¢ F7 T7AT & AT I A7 & [T
AT FHI FAATT JH [T 9577 81

(viii) 8¢ Z3T 7 17 giZ 7 17 39% agari # #1% &7 a7 &99 751 297
TATI BT FTF F97 1T & [ReedT T8¢ @47 G47T 51T § 7 55T aF
7 TIAET § 7 FH sware, AT g1 F ZrAr # qreTT d a7 (%
F1T T G497 G977 &1 F T 2@TF T T FFT H 0F F1¢ GIA7 A f@ect]
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ST &1 T Tes AT @7 FIAT & al §F NV g 7eAT 78 H G oivar
SET 9T FIg e q1T AT &1 ST #5 17 17 % AT o0+ 41 v g e
7 7o M3z FTd, WA F 17 T g7 @) G F qrr & Far g1 7 o
TRT ST F G F13727 H §3aT § a1 72 a1¢ 4. HIRT SAed & qTfas
AT FHIT SIAATT FT BT 7 F7d FIaT 7T & Sad ar gig #1 9797 &
HIETH H GI7 % 7 qT G577 [3 J17 7 &1

(ix) fora (347 g<=i7 (Kia Seltos) @=arMP07CG9015 #77 & & ai=r
A4 ST & 3% ST 14 a7E 3 iz F 419 vF @il q7g (Cavity)
AT AT § fored der fEur #F7 F & Grar §1 7 # AT FHT FAATT F
T T ST SI9F SUFIT F ATH 9T § AT gET T F 717 F 7RAET &
ferdr g3 g1t 81 &1 177 719 7 FA7 Tiee J1T HiT Fa7 F 532 FT
F3dT & 47 femr 97 797 50 977 F g7 F 3 g1 29 G4 9+ o o
g faT 41 zaF F17 FqIEdT F (U @ g9 & 95 q9a g T @
TFAT 4T TR SJTFTT FT 3% §H F141 T 9T & (7 7747 5T 71 T
ot g7 39 aF R F GIT @FT TIT 7 ar AT 35 SvarT g5 aq9T
THT T FIT FXF GHTIT 1917 G TFd & AT 7397 3a T5d 81 /¢ 9T
ST 374 g7 F Tl & FEIEAT F1F AT BT A& & TG T & qH
el & Ferq FF OGT F15 FITSTTT G197 7371

(x) ST 4T 7% FIRT [ReeAT & @Tfed< &7 & ST TIAT &, G #1247
FT @77 G FEEfad #1597 FErT 7@ =797 Srar 81 Era] 7 57
FIAIT & (@] FI97 @7 ST § GG AT FATar FH FHT §H5T F T
FHATT @337 TG, 9T TRETT 4T o 81 ST § 3T T2 & FaTT
E1% faell ge7 T 7IaT 571 13 377 7 aqasr & A7 5797 a7 TRAZT 77
TETAT FTTAT TTRTE &

(xi) FTF T aegd @t fF fBEr deaT (Kia Seltos) @zar
MP0O7CG9015 #17 ¥ a7187 g7 & 11 384T 5aa7eT i1 1% 4 #ifgd s@eer
F TEIET IR, EIAIT F q1fas § & @iq4] 41 5 T 377 #1 &1
f37% 11.09.2023 #7 i 177 &141 Tiee 1T J&7 197 T 987 F7971
grerar Kalash Computerized Tunch Centre, 32/3193 #ie7 777,
FIIT T TE faeed] & FaTE o 7 qIC # g&ar 37 79 Gold
Testing Report S.No. 69 3T 70 fa7i# 11.09.2023 # 7T
FHIIOrT 13 74T o1 &g 7 aEEteaT Aies e RUiZ gaar # g9 # 7
7T 3T TIeT 1T F G TI2 FX, TIeT FIT JH 17 3T 91 §7 3% 7141
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Ryl #r 3@+ # @@o7 § 157 13 arRig 7 @71% Tl8q d97 geares #7
3T 81 83 BI7 G 139 77 Fiewr gig S1 3 FT a7 [F9791 5 F1 37 77
g T 375 #7 797 +447520673418 4T gig F1 §1 & 7% a5 4%
whatsapp FTIGT # [T ZEd8TT FXaT 81
2.11 Statement of Appellant III was also recorded on
11.09.2023 under Section 108 of the Customs Act' 1962 wherein
he inter-alia stated as under:
(i) ¥ 577z @5 g7 +ft 77 (A5, 39 79 35, fAardT avaz 751, fafgar
7Y, FRAUFTGTH 7 @rfaae qe7 929 474001 F7 =731 fAardt 81 &
FTRIE 07 9% FTAT 7H1 ST di7 a9 frqq @10 9 F7 g7 UF 7 75 #T
TH TaH UF 5 Y #7 7HAT F g Far g1 7 @7 o 7 feqa ganr
ATHF FE § TF (Fe7) TST &1 4 Hilgd @ew Gt 1 @ifaae F awiy
FITTT 7 P97 & 7 71331 #ar 51
(i)  #F0a 7fz7 8 & Fifga saoq & "fca® 41 IHI STHATT % FT2aT T
F77 FTTGTE 39% [d H HTET ¢ 7 g7 a7 2997 [+ 41 Fo7
FHIT GIT F T5T ST 71
(i) 7. FET FFoT § HT FATIT 3 FTETT AT 3H7 7 ATHT 16 FHART
F79 #3d &1 g ia 718 #79 10,000/ - 7= A172T 7 Z1a7 § 377 1%
F15 FH17 1 &1 T1d1 & F A7 T & qTlard #7187 4. AT AT
g 3771 3 TTHT 55 T 5, 1T F1 37% T JT ATH19% AT [T
FF T 28 T GIH 377 FI2 JT HIIGT FAFTT IF T4 25 a7 5,
ot @ § =TT FXG &1 AT 35 swarT #7 qiarzT 7 9009599993
TFT ot sfeae srETer #7 giareT 7 9009599992 £ T 3Hr svareT
7FT To 110/108, JT B SIEFTAT 91202 @1ferae & 777 7Ra1T %
A 75T &
(iv) & sror gag f@7r# #1 11.09.2023 Hisifaas smarT @ f# 47
FH FUATT F de YU &, @ F1¢ 347 doard (Kia Seltos) @Ear
MP0O7CG9015 & T+ 987 1 &5 7 & FHATI] 41 7T &7 &
7T [355d1 & FIT T 373 7 7T 3T AT To 8 F 577 7Tl &1 379
FUFTT % Fg7 T FIAT 7 STAT 471
(v) & a7 & @7 a7 4T 37T sarT & TR 3 ST dF7 Jrar g
ISrerd & AT STwTer ST, 3 AT TR FT G197 7 X @9 TAT &1 ST (3
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& T 797 & 13 #ff 37T sareTr F I51 93 AR Hi7 5757 & zqF g7
FET STaT 73T 7TTH V94, 29, TTET & [*oc] 197 7 37 78 8/
(Vi) TF i [T a1 gig 7 7915 T 47 79T A7 & 79 1347 5T
ST 3T AT T8 % TF FFHIT H JATATI TFT T FIZ 7 T 2kg =47
7eT FT TI4T 577 13 &7 7% (gold biscuits) & & 3 717 #T g1 2F= [S7#7
F7T AT 50 17 9T Feg &0 AT 1 3 araT 118 717 4 47
HIFTI AT 1 7 FTET G197 971 57 71491 7 [Hease 2kg @397 gor 71
79T ST 3 & 17 (gold biscuits) F o ST T@f Jrywr St 3 @
118 777 #7 732 597 ST 7 741 @relt g (Cavity) @397 #9711 3 Gi7
FT I 22 [ST7FT Fo77 9T 50 77 77 STF7T 7 3791 pant & a7 &
TG [T HIT g9 7147 =T # [ 77 72
(vii) 72 STTTFRT A 7 T g7 SEe &7  faur #7F #30a ary, [T
& AT & T T 75T & 39fad 3 @i F F1E [3F Sr fF GaS die
F (33 777 T @t Fvg (Cavity) # famrar 13 a7 @i # 2aaet
AT srrer &7 7 A1 A ST 3T T g FATAT % T FT F97 forad @ 2 kg
# & 17 (gold biscuits) & 7, 3 &I7 #FT GIZ ZF2 [SITHT THT TITHT
50 717 9T FE O SJTYET G fF arew 118 a7 7 off F adF 55
AT(AIT ST T1
(viii) ST gz 7ar g f# 7 aega @ g7 F ai7 G 971 74 &1 7 57
7Y g7 ST T I3 4T STETr AT 97 3URIE I & e AT Fg H BT
ST 7 &1 gl 7 717 #1T IF TEqQ @197 TF 39 T 91
(ix) foer = @i (Kia Seltos) @&ar MPO7CG9015 #17 # #
FIFT @ AT 97 39%F S 17 a7F [# @z F 17 uF grel g
(Cavity) a7 5% &, f9a# TI9T f&97 #7 & 4T ST AT ST 47 [67 77
TGTI 7 FTT AT FHIT FTATT % a8 T 41 SJ190F FITTT % T T E1
(x) & FUTIE 72T & 37T § #1 a9 52 911 &7 13 aequ for 7 s
T 7 I 3 Far97 8. % 9F 397 Fer aeqrdr & 577 ar 7RagT
FT TF g, UF FIGAT TIRTT g1 JRIHEH T4 qiT #F qequ o FHr
FUFTT T [# 4, Fifgd saed & T2 IR, FTaa # qifas & #
Tt o7 ST 7 3751 #1 51

2.12 Summons were issued to both Appellant-I and Appellant-

ITIT for appearance in the DRI Noida office on 12.09.2023 to
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tender their Voluntary Statement under Section 108, of Customs
Act 1962.

2.13 On 12.09.2023, at ACC Export IGI Airport New Delhi, the

appraisement was conducted by the Jewellery Appraiser in the

presence of the Panchas and Appellant-III and Appellant-I. The

details of the Appraisement Report is as below:-

S. No. | Description Weight in | AVG Tariff  Value | Marker Value
of Gold | Gramas Purity Appraised (Rs)
Articles (Rs)
1. Gold bar 2050 995 1,07,90,513/-
bearing
S.no.1 S.no.
2 & Gold
Piece
Bearing no 3
(Along with
2 small gold 1,26,35,345/-
Snippets)
2. Assorted 117 82.90 5,13,104/-
Jewellery
(Pendent,
rings &
Earrings
with chain)
Total 2167 1,13,03,617/-11,26,35,345/-

Appellant T in Statement recorded on 12.09.2023 in inter-

alia stated as under:

(i) & sm77 a7 famr® 11.09.2023 #7 37 717 a7 g= sfafaa7,
1962 #7 477 108 # Faifq 7 T 597 FI17 97 FFT & T I7:
FIg<Tar g1 %7 Kia Seltos #1¢ fSad #1 & 5T g7#3 faedd] & @ifaae
ST 77 4G9 219 #F 919 SfAFRAT T T F1¢ # TF7 S %7 g7
T 1T 13 qerell 912 sy 9T DRI #3ta T & &1 7411 Tareit # girT
FIT H FA1 397 #1321 & T4 2kg @907 §o7 F7 Fi47 & Tiee 1T
(gold bars) # &7 & T9T F&F &9 JTYTT [S7HT 577 T4 118 T8
g7 FITAT 1391 39% ST 72 T &, 3 GI7 F7 Fie ZHe [oa7#T a7
FITHT 50 797 4T 4T FITAT 1391 37 Teqail #1 979 0T Y&aT T97T TI7
# 912 # faT 57 sfa#2T 7q 7997 # ar7 Jewellery Appraiser 7
FHIT G7 ¥ FIRT #9717 % 77, ACC Export IGI Airport faedt 717
FHIT G 7 TGS FT TIETT TF SFT gHAT Aiqad F 34T F T
gEaTeT § Appraisement Report fa#7# 12.09.2023 771 #11 37#7T
Ra1E % srqare a2ras (3 77 a2qu (357 arfar & sqare arg T4

. No. | Description Weight in | AVG Tariff  Value | Marker Value

of Gold | Gramas Purity Appraised (Rs)
Articles (Rs)
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Gold bar | 2050 995 1,07,90,513/-
bearing
S.no.1 S.no.
2 & Gold
Piece
Bearing no 3
(Along with
2 small gold 1,26,35,345/-
Snippets)

Assorted 117 82.90 5,13,104/-
Jewellery
(Pendent,
rings &
Earrings

with chain)

Total 2167 1,13,03,617/- | 1,26,35,345/-

(ii) Jewellery Appraiser 7 Fegsil @ @7 #7 gi7 17 12 % a1 a1
7 e R T g 7 T T i 7 i i e a g
FTH GEHId F &FeT 7 157 a7 12.09.2023 fF ardi= afga geare?
T FTETEI

(iii) Jewellery Appraiser ZT=T =gl & @14 # 517 [# J/2 # Fu<ra
FlaFIRIT 7 gard g7 374 F=AT FIAIT F T F [EgArg # 7
FAF TEGT FIA F [T FF1 F g 77T § #1537 g1 # awget @
FELET T JT F1Z FITT H T74 FTq] 5 AT A8 3731 F197 T fae<t]
7 gz # T 77 771 § ST g9 47 ot #7 Kia Seltos #17 (MPO7
CG 9015) #7 g759< 97, fa=7 3% Feqrasr a1 Frerd # 27 aid #71
FEGH FT FFL FIAIR F7T 7 577 DIRI Sfa#1Ra1 7 84 Fa¢ 217 77
21 ferar 97

[iv] g% a1z Sfa®wRaT 7 g2 d197 7 srfafa7q 1962 #1 g7 123
F JITEITT F JI7 F FHATIT ST ITHT TA17 A+ FT 05 1397, a3
SFFITT fSrer =7fcr & grer & 79 13 aeaslt gidT & ST F FuT anfda
#77 #1 fSF7=eT (Burden of Proof) gidt & & 7 arfaa #¢ 13 arar
TEFLT FT TET &1 IF JITETAT F TET 797 TGT 5T JHA FIF7T J7 TIT
#1 FT 9% 977 FAT 3 T 77 (3 Feqsi & qqfad adiz & Fraa
gforera: 3T & 44 Farar #1 44 #1497 g7 Stefaa7 1962 #1 ger 123
F JIFETAT 1 TH (4T & ST 7 FAT FEaT & % 7S 979 JIA7 (3
T 7T 7 FEGH & AT @I, [@%1 F F1Z AT FEGIT 7@ 5 AT
&1 27 @i 13 Feq0 1 fFecll & d197 7<% g2 27 77 1 g7 75 S gar §
# F1# 77 717 7 aequ ae<] [# & gafad s78 dq9a adiz, @34 #
F1% o1 FTTT 7] § G Tg1 129 T4 91 9T JFH 5 797 £ 3 7 Fi97
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FF5 7 TERRT FXF AT AT § TiiF 7 qifaw S FHT Svarad 7 g
FATAT 9T HIT G750 J12 (AT 37971 BT 97 77 F77 §T 41 AT &1

(v) T 33er &7 & Tea] Z37 77T TT 7i7 13 Feqail F1 9 36 FHTTT
F TRAGT FI7% TH F1 FIT FIAT § AT T97 a7 5 13 A0 T 1747 47
5 FFIT (3 9T F1gA1 TatErE 7 AAT 7§ BT T97 FdT 51

(Vi) & g FIg<rar g #1 714 13 aeqq o7 (3 397 42197 (Kia Seltos)
#eqr MP07CG9015 1T UF &3 719 & X7 §% & 3% d 41 FA9T
SIFTT FT fF F FIgT e # Teer aIAr, EIGIT F A § #r
I & FiTt oFf Hi7 T 351 #1 81

2.14 Appellant III in his Statement recorded under Section 108
of the Customs Act, 1962 on 12/09/2023, Shri Harkanth Singh
inter-alia stated as under:-

(i) & &9 g7 fa77# 11.09.2023 #T 37 77 a7 g% 19794,
1962 #rgrT 108 # Savid 3T 7T 597 FI17 97 FIH AT q:
FIEYTaT 5% F7 Kia Seltos FTeSreshl s Srre &7 # ar9 faecd! &
T ST XGTIT Sia< 217 & 9787 DRI ST9#71R4T 7 §H1¢T F1T #1 THT
T 3% 5717 77 #1713 qarel §97¢ smig 7¢ DRI & #Fr3fad 7 &1
THTATT % FRIT F1C & FA1 1397 #1321 T T 2kg @701 F7 77
FITIET Tiee F77 (gold bars) #F&TH TT F& T ST [ST7T#T T
TT G 118 97, FHT 91 59%F FA7aT 19T 57 & 777 @ 3, &7
FT G122 [T Fo77 T4 50 T 47, 71 AT (391 37 Teqell #1
§T7 TF YFAT TIT 97 (% JIP & faq g7 sfg# Rl vq 99977 # aro
Jewellery Appraiser & ##w @7 % zmT #3417 # fag, ACC
Export IGI Airport 3w 77 o 7y a7 7 awgsi #7 9R&T 7F
HFAT AT FIGT & A7 37 97 gearew & Appraisement
Report f@am# 12.09.2023 577 #11 37%1 RUIe & J7a1¢ 997 %
THT FEGT 7 TIfAHT F ST 75 T

S. No.

Description Weight in | AVG Tariff  Value | Marker Value
of Gold | Gramas Purity Appraised (Rs)
Articles (Rs)

Gold bar | 2050 995 1,07,90,513/-
bearing
S.no.1 S.no.
2 & Gold
Piece 1,26,35,345/-
Bearing no 3
(Along with
2 small gold
Snippets)
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Assorted 117 82.90 5,13,104/-
Jewellery
(Pendent,
rings &
Earrings

with chain)

Total 2167 1,13,03,617/-11,26,35,345/-

(ii) Jewellery Appraiser 7 =gl & 14 #71 17 3 J% & ar a1y &
FTIF [RT T YGdT 7T qoF #T AT TG & AT A 5 AT &
AT TgHlT ¥ waeq & 157 fa19 12.09.2023 3 areia wiga gearere
ST FT T

(i) Jewellery Appraiser ZTRT Feq3il # @7 # g7 1% J12 % I9<7a
SFraFRIT 7 g §: 399 FEFIET FOSIT F T F qEarg #1 H7
FAF JEGT FIA F [T FgT F G FIgTAT § F1 3T gIT F gl 7
TFELAT 12 FTT 7S 77 I7T= 7T 81 F T F8eT 77T #F 7 F#:7¢
(KIA SELTOS MP07CG9015) Farar g &< fa7i# 11.09.2023 &1
HTFTI 3 TTT Tl 31 TEgal 71 T [ecd] G @Tfaa 97 77 4 77 DFI
SfaFTREAT 7 g9 Fa% 27T 7 7% 4T 971

[iv] za% a1z Sfa#1Rar & gz #iar g+ gfafaaq 1962 #71 arr #
TTIFETT 123 % JI% F THATAT 57 ITH GATT 77 FT Jg 1397, foraa
FTITT o7 S1cF & 918 7 T19 13 a8 §1d1 & 31 F FU G7iad ava
#1 97317 (Burden of Proof) gfa g 3 at arfaad #< 13 arar aw#<i
FT TFT &1 I JITETAT F 77 A9 TG gU A FI7T TE57T 74T 1 7T
HIFIFIC & FHT 3 T qiT 7 Feqel F datgad adiz F FrrT
gforera 3T & 87 aarar# 147 d1aT g% stafaaw 1962 #7 7123 %
TrFYTA F GHA AT & HIT F FART Figerar § % 743 #F(KIA
SELTOS MP07CG9015) 7 axraw #1 741 &7 13 &g & datda
géls, 371 # 1% o1 FE7T 781 & ST 7 &1 57 i 3 aeq0 #1 faocdT
7 GIad aw STFET AT B FF F05 87 T 1 g 5 47 777 & 1% J1%
77 #i7 % q5q0 aew?d] [# & gafad g79 qa/9q @iz, [@# F 72 47
FIISTTT [T & THT AT FT 71 127 T3 1

(v) & 53 &7 F qeT F1T 77T TT 71 13 TJeqsll 1 9 T FTT 3
TRAZT F77% JH 1 FIT FIAT § ST a7 aal g 1% A1 O 1341 7 3
TFIT [ 9T FIAT Aiafara & arae 7 g1 FT 4T a7 dar g1 4 g7
FIgTraT 41 i [ Fwqu &7 f# 297 g2 (Kia Seltos) #&qr
MP0O7CG9015 #IT TF ST#1<I #T # 7T § a<TA7 5% &5, d aeqi< 47
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FHI SAFTT ST 1% . HII8qT SAH & FEIH JI7%, EGIT & 7% &

FT @I 7 1A A1 ST T I A8
2.15 As Appellant T and Appellant III could not produce any
document showing licit import, possession and transportation of
above said gold pieces and gold jewellery recovered from their
possession. Hence, the recovered two bars of gold, assorted gold
jewellery and three irregular gold pieces weighing 2167 grams
were seized by the DRI officer under Section 110 of the Customs
Act, 1962 on a reasonable belief that the same were liable for
confiscation under the provisions of the Customs Act, 1962. The
newspaper and brown colour adhesive tape used for packing and
concealing the seized gold, which were kept in an A-4 yellow
envelope sealed with DRI seal were also seized under Section
110 of the Customs Act, 1962 for contravention of provisions of
Section 119 of the Customs Act, 1962, on a reasonable belief
that the same were liable to confiscation under the provisions of
Section 111 of the Customs Act, 1962. The White Colour Kia
Seltos car bearing Reg. No.MP 07 CG 9015 being used in the
carriage and concealment of smuggled gold were also seized
under Section 110 of Customs Act, 1962 for contravention of
provisions Section 115 of the Customs Act, 1962 on a reasonable
belief that the same is liable for confiscation under the Act.
2.16 As Appellant-I and Appellant-III appeared to be involved
inacquiring, possession of and were concerned in carrying,
removing, depositing, harbouring, keeping, concealing, dealing
with the goods (smuggled Foreign Origin Gold) which they knew
or had reason to believe, are liable to confiscation under Section
111. They thus appeared to have committed offence under
Section 135(1)(a) and 135(1)(b) of the Customs Act and,
therefore appeared liable for arrest under Section 104 of the
Customs Act, 1962, as the said offense is cognizable and non-
bailable. Both were arrested vide respective Arrest Memos dated
13/09/2023 and were produced before the Hon'ble Special CIM,
Meerut on 13/09/2023 who remanded them to judicial custody.
2.17 Later on, a search was conducted at the premises of M/s

Kalash Computerized Tunch Centre, 32/3193, Beadon Pura,
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Karol Bagh, New Delhi on 06.10.2023. At the time of the search,
Shri Vitthal Jagannath Salunkhe Proprietor of the firm was
present. He was shown the slips of gold testing bearing no 69
and 70 dated 11.09.2023 issued by M/s Kalash Computerised
Tunch Centre. Shri Vitthal after perusal of the said slips accepted
that the said slips were indeed issued by his Tunch Centre and
also put his dated signature in this regard. The Officers then
asked him about the persons who had brought the said gold bars
for testing at his Tunch Centre for which both the slips had been
issued. Shri Vitthal informed that on average they conduct 400
purity tests in a day and as such it is difficult to recollect or
remember who exactly brought the said gold bars for testing to
their Tunch Centre. He however stated that since both the
reports bear the exact time of generation of the report, he can
identify the person from the persons who were present in the
shop at the said time with the help of CCTVs installed in the
shop. Shri Vitthal Salunkhe then showed them the video
recording of the said particular time and identified the two
persons from the recording, who according to him brought the
gold bars to the shop for testing. A screenshot of the said two
persons who were identified by Shri Vitthal Salunkhe was also
taken. A printout of the screenshot was also taken out on which
Shri Vitthal Salunkhe and the panchas put their signatures. On
being asked about the details of both the persons identified by
Shri Vitthal, he expressed his inability and stated that he does
not have the personal details or the phone number relating to
both the said persons. However, he undertook to provide the
details as and when they come again for testing of gold if they
come to the shop again in the future. The Officers then
conducted a systematic search of the shop, in order to recover
any possible document/receipt which could be relevant to the
investigation. However, nothing incrementing was found during
the search. Proceedings were recorded under Panchnama, dated
06.10.2023.

2.18 On the basis of the identification of the said person who
has brought the gold bars for testing of purity by Shri Vithhal
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Jagannath Salunke and after completing the formalities at M/s

Kalash Computerised Tunch Centre, at around 19:30 hrs, one

person matching the description was noticed by the Officers who

ho identified himself as Sh. Raj Kumar Soni. Summon was issued

to him for appearance in the office of DRI on 06.10.2023

2.19 In his statement Shri Raj Kumar Soni inter-alia submitted

as under-
(ii) M/s PCS Tunch, Tefisa¥ 31 9eURT FU 9T, 7% faoaf ¥ § qoIm
T 9 T =i 39 U gEar a9 7 Oger 5 Wi e o) A e a9
M/s PCS Tunch ¥ ATfer® 8 3T AYT ST & A9 9 e a9,
rgTa™T, faeeft # ¥gd g1 M/s PCS Tunch HHsTATH FT 8 ANT w1
Feq gl O T &1, TFE & A1for® 731 Rs. 10,000/ F1 ATMEF aa
TS T 2
(iii) § M/s PCS Tunch ¥ @&¥i< a1 = ST aTer Hi=AT |4 73 g0
T SIEAT O & HIGHIAIH FHLATT T HIF FAT gl A6 AATaT | T
7 T T aEqarnr ey, «ff {9 F9T % Fgaga o Far g1 #9
FAL T WX FIT AT T T 77 2w Fare ot sw=4r 69 wa 70,
&A% 11.09.2023 3@ &1 ¢ 3T § qfE Fxar g % 396 Iealted aei
e AT AT 29 H gf HLATET 97|
(iv) | FAT T TS F TEAT @l A HIATCHILEAT A w6
SR #+ AT | et "1 & o1 ST A A ey aarar A o /e
& qEAT = FLATT F 3T qT AT &7 57 qier ST w1 gt am
Aqq: AT EF FAT T & o ITF WAT 39 QT ATRAT AT srewTer o ud ofY
s Rz 1 Rt
(v) A" FT S ST o T St F o G5t § IO 9TeE % AN AT
NC JI gF feram #1 #gd gl 7T T f5m =xfxr a1 = & dreqs T@ar g
ZEh A § o Fr Sft &F aar &9 21 St § Strear & & OET FEAr sy
g ol ¥ e a9 2ar g F & wiesy § "regr TEar o UF Tedt v
AT TRl FETT|

2.20 In compliance of the summons dated 06.10.2023 Shri

Vithhal Jagannath Salunke appeared in the office of DRI on

09.10.2023. In his statement he inter-alia submitted as under-
“(ii) M/s Kalash Computerised Tunch Center, =T He<
32/3193 I FA TH, 7% (Goelt § TRrAr 15 | qger qaT =TI
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T 9T | FT LEAT T Ti= AT AT F1 T F w5 wefi AT
FLTTHET &1 g0 2 g F0 & gEar f = 67 SATdr gl JE 2 Hex
UL 7 AEH HIH KT g 1 G AT SLEAT H ST FEd 81 ST feae
a7 15000/-%717 gl
(iii) M/s Kalash Computerised Tunch Center & =t 1 400
Tt & AT FT & LEAT HiT J= FLAT gl I HaZ 9T FAT HEAT, TH
HMET, T T AT FT 29/LEAT I = 00 St gl 6 1 A1 grgar
#T ST FAT g1 al gx/ 20 FUAT 9¥ 3R =7 47q 3T T e« gr
T 3% 40 =9 forw ST 1 gATY FgT At U Awe Atqars o Srar
21 TS AT T FEETET AR WIH T F FT3eT T 95 AZHT T &
g & fre & anfeer = f3ar Smar g1 g9 #1 f7rF |/ i qE<r aF
fafeT 81 ST AR A9 FT EF FOA AT 7 AT WG F HH UG GFHT F
AT FETSTT AT AT AT g T AT 8 g9 I HATT 2
(iv) ST FF 89 JorT 3 F ¢ H FaT o7 % 7T # siraad 400 RT 7T
IT |1 AT FEQEAT T qEAT % T FO9 7Y TF HeT 9T Aqd g A0 T
ITg AT qehe gar g & #iw |7 whe &1 Har a1 F f awg
R & FXA AHT AT A7) 9T THE [T F4d 07T 6 q97 Iq S
qTH AT FATAT & TTEH & ATH & T 3T T a0 &1 THH AATAT AT 2
Hex qx CCTV Y &9 g0 2| T I41 % g ux §4 CCTV F7 Shidarie
o a7 e v =xfer femrs 3 <gr & o 3% 9= F 3% Sr. No. 69
g 70 st famTw 11.09.2023 & Fwfag Tar S w0+ & forw 3%
T HeT U AHT AT AT| H I: 2 F2ar g 6 36 It af=at & geaferd
AT T2t TR T ATAT AT
(v) & NCII ATH % =f<F UaH FH F ARG & F qg1 SATTaT| STET 8§
T9F 6 % 3L H FaT AT % ATga &7 A7 F faaor 7 T Ear #004 &
T s gom =af<e =99 IAT € ST 29 THHT g0 qgl A gl S A
TTEF 2 F3F & foI &1 § qTes 918 H ST 3wy a1 § g9 ar & e
Farad g™

2.21 A search was conducted on 20.10.2023, at the shop of M/s

Mohit Jewels in Sarafa Bazar, Lashkar, Gwalior. At the time of

the search, Shri Vinay Agrawal, who was the Manager of the
showroom was available there. He informed that three firms
namely M/s Mohit Jewels, M/s K.C. Gold and M/s Kailash Chand

& Sons operated from the said premises and were involved in
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sale and purchase of gold and silver jwellery and articles. On
entering the premises, it was found to be a showroom of Gold
and Silver Ornaments, measuring about 1200 to 1400 Sqft. Shri
Vinay Agrawal informed that

» M/s Mohit Jewels (GSTIN 23BUPPA4643H1ZR) was
proprietorship concern of Sh. Mohit Agrawal S/o Shri
Umesh Agrawal and was in the business of sale and
purschase of gold jwellery.

» M/s K.C. Gold was proprietorship concern of Sh. Abhishek
Agrawal, (Appellant II) S/o Sh. Umesh Agrawal and was in
the business of sale and purschase of gold jwellery.

» M/s Kailash Chand and Sons (GSTIN-23AFGPA9760E1ZQ)
was the proprietorship concern of Shri Umesh Agrawal
(Appellant IV) and was in the business of silverjewellery
and articles.

He tendered copies of printouts of GST registration in support of
his submissions that all three firms operating from the said
showroom only, under his dated signature. He clarified that he
was working as a manager of M/s Kailash Chand and Sons, from
where he was drawing a salary of Rs. 50,000/- per month.
However, he admitted that he supervises the work of the entire
showroom. The setting of the showroom which housed all three
firms related to ach other by virtue of being father/sons/brother
confirmed that the premises were being used run as a family
affair and the common space including the infrastructure was
being shared for conducting family business from there.

The Officers then enquired about the status of Sh. Akash Jha and
Sh. Harkanth Singh, to which he informed that they both were
employees of M/s K.C. Gold. Proceedings were recorded under
Panchnama drawn on the spot in the presence of independent
witnesses.

2.22 A search was conducted at the residence of Appellant IV in
his presence. On being asked about his family and his business,
Shri Umesh Agrawal informed that he and his sons were
engaged in the business dealing in gold/silver jewellery and

bullion. Nothing incnminating was recovered during the search.
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Summons were issued to Appellant II and Appellant IV for
appearance on 20/10/2023.

2.23 Search was also conducted at the shop of M/s Abhishek
Jewellers Sarafa Bazar, Lashkar, Gwalior, on 20.10.2023. Shri
Ajay Goel, Manager of the firm was present at the shop. On
entering the shop, it was found to be a showroom of Gold
Jewellery. Shri Ajay Goel informed that

» Ms Anita Agarwal W/o Sh. Umesh Agrawal was the
proprietor of M/s Abhishek Jewellers.

» even though the firm was in the name of Ms Anita
Agarwal, Shri Umesh Agarwal actually looked after all the
business of M/s Abhishek Jewellers.

» he was drawing a salary of Rs. 15,000/- per month from
the firm and including him there are a total of three
employees working in M/s Abhishek Jewellers.

Nothing ncriminating was recovered during the search.
2.24 In his statement dated 21.10.2023 recorded under Section
108 of Customs Act'1962, Appellant-IV inter-alia stated as
under:-
(i) Feer 95 UL §+H 9g ATl & A0 UF At F7 AT g gl
HET A FATY 98 U T FIIT % GIH 1912 # Foq g vd
39T GST 9% 23AFGPA9760E12Q g I8 o= #« ¥+
2017 ® &7 19 § GLET o7 UH THT oqTEH H LA g A 21
T FTSEL TF IHF UTe T ZEAT Fe(197 95 U 7 6T gl Taf 9
TH Il T AT F4d Bl
(i) I wH FATUEE UL HH F FATAT HE G d¢ ATHUH FUATT i
ot 3 o e = T § g &1 ST ET R I are g
gl TET & I8 AT HIT & SATHIO FT SATATE FIAT § T9T OTeq |
O 9T IMC A F HfAT F BT FleT 927 Aifgd SUara S
AT B HIRT Sood &7 a1 a8f F FedT gl 997 § =9 <=1 o
LUEERETRIE CI
(iii) ST g 74 @91 " GST H =#T 90 T Uoreed gl a9 § 77 ¥
FATAT AT o KC o 387 Tgel 9ae HeT ST qree aret
fafeew & § af & sfimee grar off ua g7 2022 7 o a= &=




(iv)

(v)

(vi)
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TIT TATAT T 98 €T A5 02 Bud 1 F= a8 T uF qRarE
FH & THICT AT H FT AT THT S F ZraT 2l

EIATTR WY ZAT a1 & 79 A7 a7 F7 Torees g a7 o oft =ghr T
UF ITRAETE =7aard gl Aty 90 ®H F7 =39 q4 8
At vd T T | grar 81 Fener 4% U 699 § ot Herwe i
FHATL FHTH Fd ¢ (ordah a7 F#Aen: ot o, Ry vd f&aa sare
2 7 = At w=rhat wr wwern: ot o #r 12 gerre, o g
AT g UE AT T SRETe w = gL F ATHE a7 24T gl
zoH 7§ o Ng & e afes J99 79 391 g1 F A F
AT T FEGT AN, TSRS, AT UF TS * FAfre saerd
T gLadarar f &9 ager off saram & 78 vs ariarfer sreamT 8
AT AT Tree FT AT w1 ot T & R & grar g1 KC wes
H HI o ST T AT ZraT gl

At sreRTer AT U A7 gwRE g g% a¢ ot afwuE swEre i w5
KC Treg ® %18 F2d g T sarer a7 va off geehs g w1 Mee
F form, et & 9MT vaw " F SEd #1E § @Iy a9 w6
FH FLT g TIAT 32 HAeT: 15 TF 10 X AT Ja9 49
ST AT STAT g1 o srRer AT ue ges Ay A Aol & qew
AT AT o ST % for & arerar g1 F a1 ar 9 [Agengar #13F
T B

AT ST AT U #ff s A7 et # SR giorw wa RK gieww
ST T faeft o et St % FaT Jereel sdTh 4 §, F 74
Fgd UT HET ATd gl S gf, 11 frawae 2023 vt swewrer &7
e oY gvhs gAY Aeargar el & S s amT o U

(vii) &9 =t srewrer AT v off gve g F a7 KIA I F:1T 917

MP07CG9015 & a¥rag ar faFer == &t a1%, s fF weter &=
Hax f et (q=ar 69 ua 70, f3iw 11.09.2023) F &1
TTIT AT AT TS 7EqT a2, Sl ages i T Ioerg T=TE
fa\T® 11/12.09.2023 ¥ 37 § & 3@ foAT § UF 07 geareaas
F fr 81 T § 42 F2ar g % 7 9 amr € oF o ¥ oo §9
AT ST UF gL AT faeed T 9T 2T

(viii) =it smTer AT U =i gve T F O & S ger | et &

UF g Ih U9 T AHF Ak SHET A@ed Al



(ix)

(x)

(xi)
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9654198492 ¥ = IAT FT FAT HETSHT # AT o7 7 A F
TH T AT ST BT &7 T Tt 3% GIg 7 SR1er AT AT TAT
T THT I FIT FOES U e-way & gl 1T F=iftE gy 3w
T Ser FRSTT & FYIET AT 97 T S a5 35 BIg 1 359
T & Harer § FIE FIS Tl (7| T w1 Aifa 7w g o &
FRSTT F T T TS FUET FT FGETT FLAT 309d U AT
HI A1 7L & T 2 T SFET q= F o 2w v w7 g
A SEEET F FGEE U T84T 3T g H gHF TAT Aol
et o Rua g A9 AT 921 9qT U 979 T T5l 94Tl g6 oA
T I FAT TEEAT AT § 97 I ey H UHE Fd g ST a8 AT
FATE BT T 92 g w7 Rferaw wear 81 #=9if% =g =7 &
TE ST FA % o0 &7 F0TsTa & FEaT 16T 8§ S’ 6 8w
T T3 IF FE dF T G ¥ whEd @ SEEr w1 qiw
RERNPERIC R

¥ AT F THS T G FT BT 1 FUS 22 AT TTF FT I
e § T srewTer g7 aELr I g A HAT| Tg &y KC Mew
H g AT F ST i A F Y a9 i 7 g g2 off 3
ST & FHA AT B FHT TIATT AT AT =7 a2 § off g0s
g wa =i smeTer =T A= st g fIiE 11.09.2023 U4
12.09.2023 & 97 I & 79T § Ta% TgAd gl

KIA d=ar| &1 §&aT MP07CG9015 AY 92 3¢ AfHu+ srrare
T g AT F KC e F TwTzer 81 KIA 2™ ¥ 8y
MP07CG9015 *ft serer war =t g #it faeelt & qAT @190 %
form &9 &y <, arfe 3a¥ et & F197 A S 796 St gt afaus
FATA H TAr A7 B IFAr MEr KIA Heem FwR HEe
MP07CG9015 T z&qwTe faeett H sraer = H THAT o1 * forw
T ST 2T & ST aar F7 gF 84 ofF sprer ve off gk A 29
TTET H AT AT

(xii) Sa7 o smoet e § & g8 99 vd A€ F A #7 w19 g

TAT 37 fawet & AT 1 o ST 7 g7 8 & 9 @99 &9
g AT FEd F12 7 st T o
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(xiii) & g 123 F wragr=i w39 e 81§ T T Sgarsa £y ==
v # fFafr o a5t 3% g & TOY T qF9AT g1 A9 0= AT
ATHUF SRET TRAgTer ST S AT 8 37 ot ag a5l 31"

2.25 Summons were also issued to Appellant II for an

appearance on 21.10.2023, he failed to appear on the said date.
Another summons were again issued to him on 25.10.2023 for
an appearance on 31.10.2023, but again he did not appear in
compliance of the same.
2.26 Based on the facts of the case, investigations conducted
and submissions made by Appellant I, Appellant III, Shri Mohit
Agrawal and Appellant IV, it appeared that Appellant IV
committed offence under Section 135 (1) (a)/(b) punishable
under section 135 (1) (1) (A) of Customs Act, 1962 and
appeared liable for arrest under Section 104 of Customs Act,
1962. He was arrested on 21 10.2023 under the Arrest Memo
dated 21.10.2023 and was remanded to judicial custody on
22.10.2023.
Shri Prince Soni named by Sh Raj Kumar Soni never joined
the investigations.
2.27 A Show Cause Notice dated 08.11.2023 was issued to the
appellants alongwith Sh. Prince Soni, PCS Assay and Hallmarking
and Sh. Raj Kumar Soni asking them to show cause, as to why:
(i) A total quantity of 2167 grams of gold having a
market value of Rs.1,26,35,345/- (Rupees One Crore
Twenty-Six Lakhs Thirty-Five Thousand Three
Hundred and Forty-Five only) comprising of two gold
bars & Gold Piece (Along with 2 small gold Snippets),
Assorted Jewellery (Pendent, rings & Earrings with
chain) recovered from Sh. Akash Jha and Sh.
Harkanth Singh, who were intercepted while
travelling in a white Kia Seltos car bearing no
MP0O7CG9015 registered in the name of Shri
Abhishek Agrawal and the gold being seized vide
Seizure Memo dated 12/09/2023 should not be
confiscated under Section 111(b) and Section 111(d)
of the Customs Act, 1962.



(ii)

(i)

(iv)
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The seized car, a white KIA Seltos bearing
registration no MP0O7C09015 should not be
confiscated under Section 115 of the Customs Act,
1962 as it was used for carrying and transporting the
seized illicit Foreign-Origin-Gold.

The seized packing material i.e.newspaper, plastic
pouch, brown colour tape, used to conceal the seized
Foreign Origin Gold, should not be confiscated under
Section 118 and Section 119 of the Customs Act,
1962.

Penalty should not be imposed upon the noticees
under Section 112 (a) and/or 112(b) of the Act.”

2.28 The show cause notice was adjudicated as per the Order-
in-Original dated 06.05.2024 holding as follows:-

il

"ORDER

I order for absolute confiscation of seized foreign
smuggled gold, comprising of two gold bars & Gold
Piece (Along with 2 small gold Snippets), Assorted
Jewellery (Pendent, rings & Earrings with chain)
recovered from Sh. Akash Jha and Sh. Harkanth Singh,
weighing 2167.00 grams valued at Rs.1,26,35,345/-
(Rupees One crore Twenty Six Lakhs Thirty Five
Thousand Three Hundred and Forty Five only) under the
provisions of Section 111 (b) & 111(d) of the Act.

I order for confiscation of the seized white KIA Seltos
bearing registration no MPO7CG9015 registered in the
name of Shri Abhishek Agrawal valued at Rs.7,61,400/-
under Section 115(2) of the Act. However, I order for
its redemption to its lawful owner as envisaged U/s 125
of the Act on payment of redemption fine of
Rs.3,00,000/- (Rupees Three Lakh Only) in lieu of
confiscation in terms of section 125(1) of the Act.
Further, I order that prior to release of said vehicle, the
cavity shall be removed by the legal owner at his own

expenses and shall submit a certificate from the
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authorized service centre that the cavity has been
removed from the said vehicle.

iii. I order for absolute confiscation of seized packing
material ie newspaper, plastic pouch, brown colour tape
which have been used for concealment of the smuggled
goods under the provisions of Section 118 & 119 of the
Act.

iv. I impose penalty of Rs.5,00,000/- (Rupees Five upon
Sh. Umesh Agrawal, S/o Kailash Chandra Agrawal under
Section 112(b) of the Act.

V. I impose penalty of Rs.5,00,000/- (Rupees Five Lakh
Only) upon Sh. Abhishek Agrawal S/o Sh. Umesh
Agrawal under Section 112(b) of the Act.

vi. I impose penalty of Rs 5,00,000/- (Rupees Five Lakh
Only) upon Sh. Akash Jha S/o Shri Jitendra Jha under
Section 112(b) of the Act.

vii. I impose penalty of Rs.5,00,000/- (Rupees Five Lakh
Only) upon Sh. Harkanth Singh S/o Shri Ram Singh
under Section 112(b) of the Act.

viii. I impose penalty of Rs.5,00,000/- (Rupees Five Lakh
Only) upon Sh. Prince Soni, PCS Assay and Hallmarking
under Section 112(b) of the Act.

ix. I impose penalty of Rs.5,00,000/- (Rupees Five Lakh
Only) upon Sh. Raj Kumar Soni, S/o Bal Kishan under
Section 112(b) of the Act.

2.29 Aggrieved appellants have filed appeal before
Commissioner (Appeals) which has been dismissed as per the
impugned order.

2.30 Shri Raj Kumar Soni and Shri Prince Soni did not filed any
appeal before the first appellate authority or before this
authority.

2.31 Aggrieved appellant have filed this appeal.

3.1 We have heard Shri Vikas Sarin & Shri Ayush Mittal
learned Counsel appearing for the appellants and Shri Santosh
Kumar learned Authorised Representative appearing for the

revenue.



3.2

Customs Appeal Nos.70576-70579 of 2025

24

Arguing for the appellant learned Counsel submits that-
The seized gold is not smuggled foreign-origin gold but is
lawful stock of M/s. KC Gold, owned by the Appellant.
Supporting documents include:-

o Detailed stock registers
o Purchase bills from Aggarwal Jewellers and D.S.
Jewellers with payment details
Melting report from M/s JBR Gold Testing & Refinery
dated 10.09.2023 confirming
2725.670gms of 18KT ornaments into 2048.140 gms
of 995 purity bullion (ANNEXURE A-8) Pg. 191.

117.960 gms of jewellery issued as design samples

conversion  of

O
The cavity in the Kia Seltos was made only for safe storage
during transit, not for concealment of contraband.

No foreign markings were found on the seized gold;
appraisement report only confirmed weight and value, not
foreign origin.

The seized gold matches with lawful stock as per stock
registers and books of accounts.

Statements of Appellant I, II and IV and were obtained
under coercion and later retracted through affidavits dated
07.02.2024.

No incriminating material was recovered during search of

appellant's shop, residence or associated premises.

The

documentary

authorities

evidence

failed to

principles of natural justice.

Expanded Tabular Synopsis

verify

provided,

or consider the

thereby violating

S. [Allegations in OIO / [Findings in OIO / OIA [Appellant's Contentions /
No. |SCN Rebuttal
1 |DRI seized 2 gold Held to be smuggled |Gold is lawful stock of M/s
bars, 3 small foreign gold under KC Gold, supported by
snippets, and Sections 111(b) & stock registers, purchase
assorted jewellery 111(d) of Customs Act. ppills, and melting reports.
from Kia Seltos, Gold valued at Rs. 1.26[No foreign markings were
alleging smuggling of [crore ordered for found; appraisement only
foreign-origin gold. [absolute confiscation. |confirms weight & value.
2 |Kia Seltos car used to |Vehicle confiscated Cavity was a
conceal smuggled under Section 115(2), |precautionary measure
gold in a specially but redemption allowed|for safe transport of
built cavity. on payment of Rs. \valuable stock. No
3,00,000/- fine. evidence to prove
smuggling use. Car
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registered in appellant's
name and used in
ordinary course of
business.

Statements of
Appellant I, IIT & IV
implicating appellants
in gold smuggling.

OIO/OIA relied heavily
on these statements to
confirm confiscation
and penalty.

Statements were obtained
under coercion, later
retracted on 07.02.2024.
Retracted statements
cannot form sole basis for
adverse findings.
Principles of natural
justice violated as no
Section 138B compliance.

Failed to establish
FOREIGN ORIGIN

No foreign markings
found on the gold

Appraisement report
confirms Gold's weight &
\value, does not indicate
foreign origin

Statement of Noticee 5 &
6 suggest purity of gold
does not match foreign
origin

Penalty of Rs. 5,00,000
imposed under Section
112(b).

Authority held
appellant knowingly
dealt with smuggled
goods.

No mens rea established.
Appellant lawfully
procured gold with
invoices & registers.
Burden of proof under
Section 123 lies on
Department. Failure to
prove foreign origin
negates penalty.

Allegation that documents
(stock registers, bills,
melting reports) are
afterthought/fabricated.

OIO/OIA rejected
documentary evidence
without verification.

Appellant consistently
produced authentic
documents. Authorities
ignored them instead of
\verifying. Documents
prove lawful stock.
Rejection without
examination is arbitrary.

Appellant IV implicated for
instructing his employees
to retrieve

gold from Delhi. OIO
suggests his action
contributed to smuggling

His role for managerial,
did not directly partake in
any physical act of
smuggling.

His business practices
such as purchasing gold
without formal receipts (a
method used to avoid
excessive tax \duty)

though legally debatable,

are standard in the
industry and should not]
automatically imply illicit

activity.

His business records and
stock registers that
corroborate the legal
procurement of gold.

His appeal also highlights
the retraction filed on 07.
02. 2024, clarifying that

carlier statements (made
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under pressure) were not
reflective of actual
practices.

As per the OIO & SCN,
Appellant I recorded
statement implicated him

in the smuggling process.

Orders- He was merely a
salaried employee, acting
on direct orders from the
senior management, had
no independent decision

making authority
regarding procurement or
transport.

Noticee 3 contends that
his initial statement was
given under coercion and
has since been retracted.
This retraction is crucial in
his appeal as it
undermines the basis of
the evidence used against
him.

No additional
documentary evidence
links him personally to
any wrongful conduct

OIO Includes Appellant III
statement as evidence of]

his involvement in the

alleged

activity.

He functioned as a driver,
followed his employer's
instructions.

smuggling

SCN Allegation

IAn amount of
Rs.1,22,00,000/- cash
was given to Noticee 3
(Aksh Jha) by Sh. Umesh
Uha (Noticee 1)

> Reliance is placed on the following decisions:-

o

Commissioner of Customs, Kolkata Vs Bajrang Ingole
[2024(387) E.E.T. 434(Tri- Kolkata];

Sarvendra
Customs 2021 SCC Online CESTAT 2587;

Kogatam Sadik Basha Vs Commissioner of Customs
Preventive, Vijayawada 2024 (29) Centax 24 (Tri.-
Hyd);

Suresh Chand Garg V. Principal Commissioner of
CGST, Jaipur-1 2023 (386) ELT 613 (Tri.-Del.);

Ajit Bhosle Vs CC, Kolkata 2023 (9) Centax 112 (Tri.-
Cal)

Aadil Maneed Banday V CC, Amritsar 2021 (378) ELT
540 (Tri.-Chan.);

Shri Monirul Mallick V. CC, Customs Appeal
No.75757 of 2021,;

Kumar Mishra Vs Commissioner of
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Authorised Representative reiterates the findings recorded

in the orders of the lower authorities.

4.1

We have considered the impugned orders along with the

submissions made in appeal and during the course of argument.

4.2

Impugned order records as follows:-

"5.2 The core issue in these appeals is whether the
impugned order correctly held that the seized gold
weighing 2167 grams was smuggled, liable for absolute
confiscation under Section 111(b) & (d) of the Customs
Act, 1962 (hereinafter referred to as 'the Act');, whether
the vehicle used for transport, a Kia Seltos Car No. MP-07-
CG-9015, was liable for confiscation under Section 115(2)
of the Act; and whether penalties imposed on the
appellants under Section 112(b) of the Act are justified.
5.3 The appellants have raised several grounds challenging
the impugned order, primarily contending that:

i. The statements recorded under Section 108 of the
Act were obtained under duress and were
subsequently retracted.

ii. The seized gold was not of foreign origin or
smuggled, lacking foreign markings, and was part
of the legitimate stock of M/s K.C. Gold
(proprietor: Appellant No. 4).

iii. Appellant No. 4 had provided documents
(purchase invoices, stock registers, melting
reports) proving the licit source of the gold, which
were allegedly ignored.

iv. The gold was being transported from Gwalior to
Delhi by Appellant. No. 3 and Appellant No. 1
(employees of Appellant No. 4) for making
jewellery, and the return journey occurred
because making charges could not be agreed
upon with 'Suraj Gold' in Delhi.

V. The cavity in the car (owned by Appellant No. 4)
was made for the safety of the gold during
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transport, not for concealment of smuggled
goods.

Vi. The burden of proof under Section 123 of the Act
was not discharged by the department, and the
seizure being a town seizure, the presumption of
smuggling does not apply.

vii.  There is no corroborative evidence apart from the
retracted statements, and the alleged supplier
'‘Chotu’ and the alleged cash payment were never
traced.

viii. Appellants No. 1 and 3 were merely employees
acting on instructions and should not be
penalized.

ix. Appellant No. 2's role is not directly established
concerning this specific transport.

X. Reliance was placed on certain case laws
regarding the absence of foreign markings and
the burden of proof.

I shall address these grounds systematically:

5.4 Admissibility and Reliability of Statements under
Section 108: The appellants (No. 1, 2, and 3) claim their
initial statements admitting the smuggled nature of the
gold and the modus operandi were involuntary and later
retracted. The Adjudicating Authority correctly noted in
Para 5.2.30.a of the impugned order that these retractions
were significantly delayed (filed in Feb 2024, nearly 5
months after the seizure in Sep 2023). There is no record
of the appellants complaining of duress before the
Magistrate when produced for remand (Appellants 1 & 3)
or at any earlier opportunity. Statements recorded under
Section 108 of the Act hold significant evidentiary value,
unlike statements under Section 161 CrPC, and are
admissible unless proven to be involuntary beyond doubt.
A delayed retraction, without immediate complaint to
judicial authorities appears to be an afterthought aimed at

escaping liability. Furthermore, these statements were not
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made in isolation; they were corroborated by substantial
evidence:

i. The recovery of gold meticulously concealed in a
specially constructed cavity within the vehicle.

ii. The initial denial by Appellants 1 and 3 upon
interception, followed by admission only after notices
under Sections 102 & 106 were served.

iii. The complete absence of any licit documents for
possession or transport of gold worth over Rs. 1.26 Crores.
iv. Call Detail Record (CDR) analysis, as detailed in Para
5.2.26 of the 010, showing numerous calls exchanged on
11.09.2023 between Appellant No. 2 (Umesh Agrawal,
using mobile no. 9009599993), Appellant No. 3 (Akash
Jha, using mobile no. 9131449563), and Appellant No. 4
(Abhishek Agrawal, using mobile no. 9009599992)
throughout the day, particularly during the time Appellant
3 and Appellant 1 were travelling from Delhi towards
Gwalior. This pattern of communication strongly indicates
coordination and active monitoring of the transport
operation by Appellants 2 and 4.

v. Appellant No. 2's own statement dated 21.10.2023
admitting he instructed Appellants 1 & 3, acknowledging
the gold was procured without documents from 'Chotu
(mobile no. 9654198492) to evade taxes/duties, and
confirming Appellant No. 4's knowledge and the use of his
car.

vi. The recovery of Gold Testing Reports (SI. No. 69 & 70
dated 11.09.2023 from Kalash Computerized Tunch
Centre) along with the gold bars, which were later linked
through investigation (CCTV identification by Shri Vitthal
Salunkhe and statement of Shri Raj Kumar Soni) to Shri
Raj Kumar Soni getting the bars tested at the behest of
Shri Prince Soni. This contradicts the narrative of the gold
being old stock from Gwalior and points to a recent

transaction/handling in Delhi before departure.
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vii. The initial attempt by Appellants 1 and 3 to mislead
investigators by stating they worked for M/s Mohit Jewels,
when they were actually employees of M/s K.C. Gold
(proprietor: Appellant No. 4), as noted in Para 5.2.26 of
the 010. Therefore, the Adjudicating Authority rightly
relied on these corroborated statements. The claim of
duress is unsubstantiated and rejected.

5.5 Nature of Gold and Burden of Proof (Section 123): The
appellants argue the gold lacked foreign markings and was
licitly procured. Section 123 of the Act squarely applies to
gold. Once goods specified under Section 123 are seized
under the reasonable belief that they are smuggled, the
burden shifts to the person from whose possession they
were seized (and any claimant) to prove they are not
smuggled. The 'reasonable belief was well-founded based
on specific intelligence, recovery from a purpose-built
cavity, absence of documents, and initial admissions. The
appellants failed to discharge this burden at the time of
seizure or during the initial investigation. The absence of
foreign markings is not conclusive proof of non-smuggled
origin, especially given the common practice of melting
and recasting smuggled gold to obliterate markings and
disguise its origin, as admitted by Appellant No. 3. The
purity level (995) is also not inconsistent with standard
gold bars, whether licit or illicit. The Adjudicating Authority
correctly held that the burden was on the appellants,
which they failed to discharge.

5.6 Claim of Legitimate Procurement and Transport for
Jewellery Making: Appellant No. 4 claims the gold was part
of his firm's (M/s K.C. Gold) stock, derived from melting
old jewellery (purchased via invoices listed in GoA) and
was being taken to Delhi for making new jewellery, along
with samples. This entire narrative surfaced much later in
the proceedings (defence replies/appeal grounds) and
contradicts the initial, corroborated statements of

Appellants 1, 2, and 3.
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5.7 The story of purchasing jewellery, melting it into
bullion (on 10.09.2023), and immediately sending it to
Delhi (11.09.2023) for remaking jewellery appears highly
contrived and presented post-facto. The documents
(invoices, melting report, stock entries) submitted months
after the seizure, which were never mentioned or produced
during the initial search or investigation despite
opportunities, lack credibility and are reasonably
considered an afterthought designed to create a defence.
The Adjudicating Authority's finding that this is a cooked-
up story is well-reasoned.

5.8 The explanation that the trip back from Delhi with the
gold was due to non-negotiation of making charges with
'Suraj Gold' is implausible. It defies commercial logic to
transport gold worth over Rs 1.26 Crores over a long
distance without first finalizing critical aspects like making
charges, especially when such negotiations could easily
occur via phone/email. This story lacks credence and
reinforces the view that the gold was illicitly procured in
Delhi, as initially stated by Appellants 1 and 3.

5.9 Crucially, Appellant No. 2 (Umesh Agrawal) himself
admitted in his statement that the gold was procured
without documents from Chotu' in Delhi to evade
taxes/duties and that he paid Rs 1.22 Crores in cash. This
directly refutes the legitimate sourcing claim made by
Appellant No. 4 (Abhishek Agrawal).

5.10 The appellants claim the cavity in the Kia Seltos car
(owned by Appellant No. 4) was for safety. However, the
nature of the cavity specially constructed under the
passenger seat, accessed by loosening bolts points
strongly towards concealment for illicit purposes rather
than mere safety. Legitimate transport of valuable goods
typically involves standard security measures, not hidden
compartments requiring tools to access. Appellant No. 2
admitted the cavity was made for security during transport

from Delhi to Gwalior, implicitly linking it to the known
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route of illicit procurement. The use of such a cavity is a

classic modus operandi in smuggling operations.

5.11 Roles and Culpability of Appellants:

i.

il

iif.

Appellants No. 1 (Harkanth Singh) & No. 3 (Akash
Jha): They were admittedly employees of
Appellant No. 4 (M/s K.C. Gold) and were caught
red-handed transporting the gold concealed in the
cavity. Their initial statements clearly outlined
their knowledge of the gold being
foreign/smuggled and their role as carriers acting
on instructions from Appellant No. 2. Their claim
of being mere employees unaware of the illegality
is contradicted by their own detailed initial
admissions and the manner of concealment. They
were directly involved in acquiring, possessing,
carrying, and concealing goods they had reason to
believe were liable to confiscation.

Appellant No. 4 (Abhishek Agrawal): As the owner
of the car specifically modified with a cavity and
the employer of Appellants 1 & 3, his involvement
is clearly established. His car was knowingly
provided for the transport of the illicit gold. CDR
analysis confirms his communication (using
mobile no. 9009599992) with Appellant No. 3
(using mobile no. 9131449563) during the transit.
His attempt to provide documents months later
appears to be a deliberate effort to shield himself
and his father (Appellant No. 2). His non-
cooperation with the investigation by failing to
appear despite repeated summons. further points
towards his culpability and an attempt to evade
scrutiny.

Appellant No. 2 (Umesh Kumar Agrawal): The
evidence overwhelmingly points to him being the
mastermind. Appellants 1 and 3 consistently

stated they acted under his instructions. He
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admitted instructing them, arranging the
procurement from 'Chotu, paying in cash,
knowing the gold was undocumented, and
monitoring their journey via phone (using mobile
no. 9009599993, confirmed by CDRs showing
calls to Appellant 3's mobile no. 9131449563). He
supervised the entire operation, including the
business activities of his sons' firms.
5.12 Given the established facts the recovery of gold
without licit documents, concealed in a specially built
cavity, the corroborated admissions of its smuggled nature
and procurement method (linked to 'Chotu' in Delhi), the
failure to discharge the burden under Section 123, the
corroborative CDR evidence, the presence of recent testing
slips from Delhi, and the clear roles played by each
appellant in the conspiracy the Adjudicating Authority
correctly concluded that the gold was smuggled and liable
to absolute confiscation under Section 111(b) & (d) of the
Act. The vehicle, being used for transporting and
concealing smuggled goods with the knowledge and
involvement of the owner (Appellant No. 4) and the
mastermind (Appellant No. 2), was rightly held liable for
confiscation under Section 115(2), with an option for
redemption under Section 125. The packing materials used
for concealment were correctly held liable for confiscation
under Sections 118 & 119.
5.13 The penalties under Section 112(b) are justified as all
four appellants were knowingly concerned in carrying,
removing, keeping, concealing, or otherwise dealing with
goods (the smuggled gold) which they knew or had reason
to believe were liable to confiscation under Section 111.
Their actions and omissions directly rendered the goods
liable to confiscation. The quantum of penalty imposed on
each appellant appears commensurate with their

respective roles in the smuggling operation.
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5.14 The case laws cited by the appellants primarily deal
with situations where the 'reasonable belief for invoking
Section 123 was weak or where there was a complete lack
of corroborative evidence beyond a retracted statement. In
the present case, the reasonable belief was strong
(intelligence, cavity, no documents), and the statements
were amply corroborated by circumstantial evidence
(cavity, CDRs, testing slips, actions of appellants).
Therefore, the cited precedents are distinguishable on facts
and do not aid the appellants' case.
5.15 Based on the detailed analysis of the evidence on
record, the statements recorded under Section 108 of the
Act, the circumstances of the seizure, the corroborative
evidence including CDR analysis and testing slips, and the
admissions made, I find that the appellants were actively
involved in a well-planned operation to smuggle foreign-
origin gold procured illicitly in Delhi. The grounds raised in
the appeals are found to be without merit and appear to be
attempts to obfuscate the facts established during the
investigation and adjudication proceedings. The narrative
presented regarding legitimate procurement and transport
for jewellery making is an unconvincing afterthought,
contradicted by the appellants' own initial admissions and
the circumstances of the case. The Adjudicating Authority
has passed a well-reasoned order based on the evidence.”
4.3 The first question that needs to be answered is whether
the gold recovered from the personal possession of Appellant-I
and from the activities carried in KIA Seltos is of smuggled gold
or not?
4.4 Evidences and statement of the persons examined have
been recorded above state that as the gold is a notified item in
terms of Section 123 of the Customs Act the burden to prove licit
possession of the same is on the person claiming ownership of
the same. Further, Hon’ble Supreme Court in the case of
Collector of Customs, Madras and Others Vs M/s D. Bhoormull
1983 (13) ELT 1546 (SC) have held as follows:-
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"23. Goods found to be smuggled can, therefore, be
confiscated without proceeding against any person and
without ascertaining who is their real owner or who was
actually concerned in their illicit import.

24. Section 178 empowers an officer of the Customs or
anti-smuggling staff to seize anything liable to
confiscation.

25. Section 178A provides for burden of proof. It says :

"(i) Where any goods to which the section applies are
seized under this Act in the reasonable belief that they are
smuggled goods, the burden of proving that they are not
smuggled goods shall be on the person from whose

possession the goods were seized.

(2) This section shall apply to gold, gold manufactures,
diamonds and other precious stones, cigarettes and
cosmetics and any other goods which the Central
Government may, by notification in the Official Gazette,
specify in this behalf.

(3) Every notification issued under sub-section (2) shall
be laid before both Houses of Parliament as soon as may

be after it is issued.”

26. Large scale smuggling of gold or other goods into
India may pose a threat to the economic and fiscal
interests and policies of the State. Such illicit trade is often
carried on by organized international smugglers in the
secrecy of the under-world. The more it is organized, the
less are the chances of its detection, and greater the
difficulty of proving the offences relating thereto. Laws
have therefore been enacted in most countries, which
mark a partial or wholesale departure in matters relating
to smuggling, from the general principle of penal law, viz.,
that it is for the State or its Department to prove the
offence against the accused or the defendant. Thus in
England, Section 290(2) of the Customs and Excise Act,
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1952 provides that where in any proceeding relating to
Customs or Excise any question arises as to the place from
which any goods have been brought or as to whether or
not any duty has been paid or any goods have been
lawfully imported etc., then the burden of proof shall lie
upon the other party to the proceeding. In India
Parliament inserted Section 178A by the Amending Act 10
of 1957, but it did not in its wisdom, go as far as Section
290(2) of the English Act. Section 178A in terms applies to
“"gold, gold manufacture, diamonds and other precious
stones, cigarettes and cosmetics”. With regard to these
specified goods if seized under this Act in the reasonable
belief that they are smuggled goods, the burden of proof
that they are not such goods shall be on the person from
whose possession, they are seized. But with regard to any
other goods, the rule in sub-section (1) of Section 178A
would not apply unless the Central Government had
specifically applied the same by notification in the Official
Gazette. It is common ground that at the material time, no
such notification applying the Section to the categories of
the goods in question had been issued. In respect of such
goods the provisions of the Evidence Act and the Code of
Criminal Procedure, do not, in terms, govern the onus of
proof in proceeding under Section 167(8) of the Act. In
conducting these penal proceedings, therefore, the
Collector of Customs is to be guided by the basic canons of

criminal jurisprudence and natural justice.

31. The other cardinal principle having an important
bearing on the incidence of burden of proof is that
sufficiency and weight of the evidence is to be considered
to use the words of Lord Mansfield in Blatch v. Archar
(1774) 1 Cowp. 63 at p. 65 "According to the Proof which
it was in the power of one side to prove and in the power
of the other to have contradicted”. Since it is exceedingly
difficult, if not absolutely impossible for the prosecution to
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prove facts which are especially within the knowledge of
the opponent or the accused, it is not obliged to prove
them as part of its primary burden.

32. Smuggling is clandestine conveying of goods to avoid
legal duties. Secrecy and stealth being its covering guards,
it is impossible for the Preventive Department to unravel
every link of the process. Many facts relating to this illicit
business remain in the special or peculiar knowledge of the
person concerned in it. On the principle underlying Section
106, Evidence Act, the burden to establish those facts is
cast on the person concerned : and if he fails to establish
or explain those facts, an adverse inference of facts may
arise against him, which coupled with the presumptive
evidence adduced by the prosecution or the Department
would rebut the initial presumption of innocence in favour
of that person, and in the result prove him guilty. As
pointed out by Best in ‘Law if Evidence’ (12th Edn. Article
320, page 291), the “presumption of innocence is, no
doubt, presumptio juris : but every day’s practice shows
that it may be successfully encountered by the
presumption of guilt arising from the recent (unexplained)
possession of stolen property,” though the latter is only a
presumption of fact. Thus the burden on the prosecution or
the Department may be considerably lightened even by
such presumption of fact arising in their favour. However,
this does not mean that the special or peculiar knowledge
of the person proceeded against will relieve the
prosecution or the Department altogether of the burden of
producing some evidence in respect of that fact in issue. It
will only alleviate that burden to discharge which very
slight evidence may suffice.

33. Another point to be noted is that the incidence,
extent and nature of the burden of proof for proceedings
for confiscation under the first part of the entry in the 3rd
column of clause (8) of Section 167 may not be the same
as in proceedings when the imposition of the other kind of
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penalty under the second part of the entry s
contemplated. We have already alluded to this aspect of
the matter. It will be sufficient to reiterate that the penalty
of confiscation is a penalty in rem which is enforced
against the goods and the second kind of penalty is one in
personam which is enforced against the person concerned
in the smuggling of the goods. In the case of the former,
therefore, it is not necessary for the Customs authorities to
prove that any particular person is concerned with their
illicit importation or exportation. It is enough if the
Department furnishes prima facie proof of the goods being
smuggled stocks. In the case of the latter penalty, the
Department has to prove further that the person

proceeded against was concerned in the smuggling.

37. In the view that the initial onus of proof on the
Department can  be  sufficiently  discharged by
circumstantial evidence, we are supported by the decision,
of this Court in Issardas Daulat Ram’s case, (1962) Supp.
(1) SCR 358. There, on September 14, 1954, that is, long
before insertion of Section 178A in the Act, a quantity of
gold to a refinery in Bombay was sent for the purpose of
melting. The Customs authorities seized this gold when it
was being melted. The gold was found to be of foreign
origin and had been imported into India in contravention of
the Foreign Exchange Regulation Act, 1947. The Collector
of Customs confiscated it under Section 167(8) of the Act.
The legality of confiscation was challenged by a petition
under Article 226 of the Constitution before the High
Court, on the ground that there was no evidence before
the Collector to show that the gold had been imported into
India after restrictions had been imposed in March 1947 on
its importation. The High Court rejected this contention
and dismissed the petition. The same argument was
advanced before his Court in appeal by special leave. This
Court also negatived this contention. While conceding that
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there was no direct evidence that the gold had been
smuggled after March 1947, it was held that a finding to
that effect could be reached by referring to “the conduct of
the appellant in connection with (a) the credibility of the
story about the purchase of this gold from three parties,
(b) the price at which the gold was stated to have been
purchased which was less than the market price and (c)
the hurry exhibited in trying to get the gold melted at the
refinery with a small bit of silver added so as to reduce the
fineness of the gold and thus approximate the resultant
product to licit gold found in the market”.

40. In the case before us, the circumstantial evidence
suggesting the inference that the goods were illicitly
imported into India, was similar and reasonably pointed
towards the conclusion drawn by the Collector. There was
no violation of the rules of natural justice. The Collector
had given the fullest opportunity to Bhoormull to establish
the alleged acquisition of the goods in the normal course of
business. In doing so, he was not throwing the burden of
proving what the Department had to establish, on
Bhoormull. He was simply giving him a fair opportunity of
rebutting the first and the foremost presumption that
arose out of the tell-tale circumstances in which the goods
were found, regarding their being smuggled goods, by
disclosing facts within his special knowledge.

44. These fundamental principles, shorn of technicalities,
as we have discussed earlier, apply only in a broad and
pragmatic way to proceedings under Section 167(8) of the
Act. The broad effect of the application of the basic
principle underlying Section 106,. Evidence Act to cases
under Section 167(8) of the Act, is that the Department
would be deemed to have discharged its burden if it
adduces only so much evidence, circumstantial or direct,
as is sufficient, to raise a presumption in its favour with
regard to the existence of the fact sought to be proved.
Amba Lal’s case, (1961) 1 SCR 933 = 1983 E.L.T. 1321,
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was a case of no evidence. The only circumstantial
evidence viz. the conduct of Amba Lal in making conflicting
statements, could not be taken into account because he
was never given an opportunity to explain the alleged
discrepancies. The status of Amba Lal viz. that he was an
immigrant from Pakistan and had come to India in 1947-
before the customs barrier was raised-bringing along with
him the goods in question, had greatly strengthened the
initial presumption of innocence in his favour. Amba Lal’s
case thus stands on its own facts.”
4.5 From the above, it is in the frame work as laid down by the
Hon'ble Apex Court in the above decision, the facts of the
present case needs to be examined. We find that a specific
intelligence was received to DRI in respect of the smuggled gold
by the persons in KIA Seltos bearing registration No. MP-07-CG-
9015 which was intercepted and on search of the vehicle the
gold under confiscation was recovered. The persons from who
the gold was recovered were not in position to produce any
document in respect of licit question/procurement of the said
gold. Further, on the basis of recoveries made from the said
vehicle and disclosers made in their statement by the two
persons from whom the investigation carried out. In his
statement recorded under Section 108 of the Customs Act,
Appellant-IV admitted that the said gold was procured by him
from a person in Delhi and was purchased illicitly within India.
The value of the statement recorded cannot be in dispute. We
also note that the statement made by the appellant-IV was not
retracted till the time of the adjudication proceedings to an
specific query made during the course of argument. In respect of
restriction for production of the document at the time of arrest
and bail proceedings before the Court of Magistrate and
thereafter, Counsel replies in negative. When asked to produce
the copy of decision of the Courts, the reply was also negative.
In the case of M/s K.I. Pavunny 1997 (90) ELT 241 (SC) after
referring to earlier decisions Hon’ble Supreme Court has

observed as follows:-
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"26. In Naresh J. Sukhawani v. Union of India - 1996
(83) E.L.T. 258 (S.C.) = 1995 Supp. 4 SCC 663 a two-
Judge Bench [to which one of us, K. Ramaswamy, J., was

a member] had held in para 4 that the statement recorded
under Section 108 of the Act forms a substantive evidence
inculpating the petitioner therein with the contravention of
the provisions of the Customs Act as he had attempted to
export foreign exchange out of India. The statement made
by another person inculpating the petitioner therein could
be used against him as substantive evidence. Of course,
the proceedings therein were for confiscation of the
contraband. In Surjeet Singh Chhabra v. Union of India -
1997 (89) E.L.T. 646, decided by a two-Judge Bench to

which one of us, K. Ramaswamy, J., was a member the

petitioner made a confession under Section 108. The
proceedings on the basis thereof were taken for
confiscation of the goods. He filed a writ petition to
summon the panch (mediater) witnesses for cross-
examination contending that reliance on the statements of
those witnesses without opportunity to cross-examine
them, was violative of the principle of natural justice. The
High Court had dismissed the writ petition. In that context,
it was held that his retracted confession within six days
from the date of the confession was not before a Police
Officer. The Custom Officers are not police officers.
Therefore, it was held that “the confession, though
retracted, is an admission and binds the petitioner. So
there is no need to call Panch witnesses for examination
and cross-examination by the petitioner”. As noted, the
object of the Act is to prevent large-scale smuggling of
precious metals and other dutiable goods and to facilitate
detection and confiscation of smuggled goods into, or out
of the country. The contraventions and offences under the
Act are committed in an organised manner under absolute
secrecy. They are white-collar crimes upsetting the

economy of the country. Detection and confiscation of the
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smuggled goods are aimed to check the escapement and
avoidance of customs duty and to prevent perpetration
thereof. In an appropriate case when the authority thought
it expedient to have the contraveners prosecuted under
Section 135 etc., separate procedure of filing a complaint
has been provided under the Act. By necessary implication,
resort to the investigation under Chapter XII of the Code
stands excluded unless during the course of the same
transaction, the offences punishable under the IPC, like
Section 120B etc., are involved. Generally, the evidence in
support of the violation of the provisions of the Act
consists in the statement given or recorded under Section
108, the recovery panchnama (mediator’s report) and the
oral evidence of the witnesses in proof of recovery and in
connection therewith. This Court, therefore, in evaluating
the evidence for proof of the offences committed under the
Act has consistently been adopting the consideration in the

light of the object which the Act seeks to achieve.

31. It is seen that the contraband of 200 gold biscuits of
foreign marking concealed in a wooden box and kept in the
pit in the compound of the appellant was recovered at 9.00
a.m. on December 6, 1980 in the presence of Panch
(mediator) Witnesses including PW-3. This is proved from
the evidence of PWs 2, 3 and 5. There was nothing for PW-
3 to speak falsehood against the appellant who is a friend
of him. PWs 2 and 5 also withstood the grueling cross-
examination. There is nothing to disbelieve their evidence.
The appellant herein made statement under Section 108 at
1 p.m. on December 6, 1980, i.e., after four hours. It is
unlikely that during that short period PW-2 and 5 would
have obtained the retracted confession under Ex. P-4 in his
own hand-writing running into 5 typed pages under threat
or duress or promise. No doubt the wealth of details by
itself is not an assurance of its voluntary character. The

totality of the facts and circumstances would be taken into
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account. On a consideration of the evidence, the High
Court accepted that Ex. P-4 is a voluntary and true
confessional statement and accordingly it convicted the
appellant of the offences. It is seen that Ex. P-4 was given
in furtherance of the statutory compulsion and the
appellant made statement in unequivocal terms admitting
the guilt. It is seen that in Barkat Ram’s case, this Court
accepted the retracted confessional statement and upheld,
on that basis, the conviction. In Vallabhdas Liladhar’s case
and also in Rustom Das’s case the retracted confessional
statement found basis for conviction and in the latter the
recoveries were relied as corroborative evidence. In
Haroom Abdulla’s case, this Court used the evidence of co-
accused as corroborative evidence.”
4.6 Appellant has refrred to certain documents such stock
registers, purchase bills and melting reports. To claim the the
gold confiscated was the law full stock of M/s K C Gold. M/s K C
Gold is proprietorship concern of Appellant II. We find that none
of these documents were found at the time of search in the
business premises of M/s K C Gold. Neither any of these
documents were tendered by Appellant II when called for to
appear before the investigating officers on 21.10.2023 and
31.10.2023 for which summons were duly issued. Appellant IV
who is father of Appellant II, has in his statement recorded on
21.10.2023 and proprietor of M/s Kailash Chand and Sons,
specifically admitted work in the three firms i.e. M/s Kailash
Chand and Sons, M/s K C Gold, & M/s Mohit Jewels (proprietor
Shri Mohit Aggarwal son of Appellant IV and brother of Appellant
IT) located in common premesis in Sarafa Bazar Gwalior is
undertaken in his supervision. He in his statement did not
referred to any document which appellant’s are now referring to
claim legal ownership of the gold. On the contrary he gave all
the details about the illicit procurement of gold intercepted from
the possession of Appellant I & Appellant III. (please refer para
2.24 above for the statement of Appellant IV).
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4.7 We alo note that statements of appellant No I, III, & IV
were recorded under section 108 of Customs Act, 1962. All three
of them were arrested and produced before the judicial
magistrates. Even when arrested and produced before the
magistrates who remanded them to judicial custody, appellants
never made any claim towards legal acquisition/ possession of
gold seized from KIA Seltos intercepted at Jewar Toll Plaza.
Neither had they made any such claim while being in judicial
custody. Even the statements made were never re-tracted till
07.02.2024, much after issuance of Show Cause Notice on
08.11.2023. Hon'ble Madras High Court has in the case of K.
Rahuman Sait [2021 (376) E.L.T. 476 (Mad)] observed as
follows:
25. Considering the facts and circumstances of the
present case, more particularly, when the present case
arises under the provisions of the Act, the appellant cannot
place reliance on the decision in the case of Capt. M. Paul
Anthony, which was the matter concerning the service
condition of the appellant therein. The said decision is
wholly inapplicable to the case on hand. The Tribunal,
which is the last fact finding forum, has re-appreciated the
factual matrix and rendered a finding that on the date
when the officers of the Department conducted search
operations in the godown at Tuticorin, the appellant was
present and the cartons, which were lying in the godown,
when opened, were found to contain sandalwood
concealed along with Mangalore Roofing Tiles. Further,
the admissibility of the statement recorded under
Section 108 of the Act from the appellant on 11-3-
1998, was considered by the Tribunal and it was
held that the said statement is admissible and the
belated retraction was rightly rejected by the
Adjudicating Authority. ...
In the case of Pradeep Master Batches Pvt. Ltd [2017 (348)
E.L.T. 692 (Tri. = Mumbai)] Mumbai Bench observed as follows:
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8. We find that the retraction has numerous loopholes.
First of all, when the containers were recalled, he claims to
have been approached by an unknown person who
threatened him. If that was true, he should have
reported the same to DRI/police, which he failed to
do. DRI has recorded his statement more than once.
He could have retracted the same when he was
produced before the Additional Chief Metropolitan
Magistrate. If he was coerced to give statement, he
should have clearly stated before the Additional CMM
who is a judicial authority. He was again produced
before the Magistrate on 11-7-2000 when he was
released on bail, where he had another opportunity
of placing on record the threat and coercion. It has
been alleged that he was threatened by an inmate in
the jail where he had the opportunity of informing
the Jailer or DRI officers. It can be seen from the
above that he had ample of opportunities to retract
his statements but he did not do so. In these
circumstances, the retraction made 37 days after his
release from jail and more than two months after his
first statement dated 13-6-2000 cannot be
considered as true. In these circumstances, the
Commissioner has rightly relied on these
statements.

Hon’ble Gujarat High Court has in case of Kishan Manjibhai

Gadhesariya [(2023) 2 Centax 63 (Guj)] observed as follows:

95. The veracity of the facts admitted in the statements
dated 21-4-2009, 29-4-2009, 24-6-2009 and 27-6-2009
respectively by Sanjay also find support from the
statements of others/accomplices and the evidence which
were found pursuant thereto, during the investigation.
Although the said statements later came to be retracted by
subsequent statement recorded on 4-7-2009 before the
JMFC in the Criminal Proceedings under the NDPS Act,
1985, yet, the statements recorded under section 108



46 Customs Appeal Nos.70576-70579 of 2025

have evidentiary value and constitute substantive
evidence. A belated retraction after considerable
length of time would not have the same efficacy in
law as the retraction made at the earlier point of
time from the day of the statement.

In the case of Kallatra Abdul Khader Haji And Others [1987 (32)
E.L.T. 479 (Kerala)] Hon’ble Kerala High Court has observed as

follows:

4.8

"15. Accused 3, 6, 7 and 8 respectively gave Exts. P2,
P5, P6 and P7 statements under Section 108 of the Act to
the Customs Officers. There is nothing on record to show
that these statements were retracted, But the Magistrate
proceeded on the assumption that these statements were
retracted and the record evidencing this fact are missing in
the case records. If so he ought to have enquired into the
matter and traced out the records. He over-looked the fact
that even if they were retracted, belated retractions will
not be of much value because it could only be taken as the
result of afterthought or advice. In fact there was no
retraction and if at all there was retraction it was only
when questioned under Section 313 of the Code.”

Thus we do not find any merits in the submissions made

by the appellants in respect of legal acquisition/ possession of

the gold confiscated on the basis of the documents which they

have produced belatedly or in respect of the belated retraction of

statement done. In a similar case relating to smuggling of gold,

where similar stand has been taken by the appellant, rejecting

all the arguments advanced by the appellant in respect of

confiscation of the gold Hon’ble Patna High Court in the case of
CC, Patna Vs Shri Rajendra Sethiya 2024 (17) Centax 207

(Patna) have held as follows:-

"13. With this bare and simple admitted facts, we first look
at the valuation carried out by the Department on
interception and detection of goods, which is at page 73 of

the appeal memorandum. The valuation was done by a
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government registered valuer and it indicates markings on

both the gold bars, which are as follows: -

"Valcambi Suisse (995) CHI Essayeur Foundeur”

These markings available in both the gold bars; found on
the person of the employee of the respondent, intercepted
by the DRI officials. The gold bars, with the recital thereon,
is admitted to be that entrusted by the respondent to his
employee; the person intercepted. The seizure memo of
24-7-2017, which was prepared at the DRI Regional Unit
Patna Office, clearly indicated violation of Sections 7, 46
and 47 of the Act, as the reasons to believe. Section 7
speaks of appointments of customs ports, airports etc.
Section 46 requires entry of goods on importation by
presenting a bill of entry for home consumption or
warehousing as prescribed and Section 47 speaks of
clearance of goods for home consumption. Hence, the
reason to believe is very clear from the violations alleged
and in the present case, there can be no challenge to the
goods being sourced from outside the country, which is
evident from a mere visual inspection; the Swiss markings
were crystal clear to even a layman who does not have
any expertise in the matter. The gold bars apparently,

from the mere inspection were not sourced from India.

14. Now, we come to the statement recorded under
section 108. The learned Counsel for the respondent
specifically urged that it is impossible that the seizure
memo and the sworn statement were witnessed by the
very same person. We cannot but observe that there can
only be alleged an improbability and not an impossibility.
When any person is called as a witness by the officials and
directed to accompany the officials, especially since the
interception was at a far-away place, the citizen would
definitely agree;, more out of fear of official retaliation.
Rather than discard the statement merely on the ground of

impossibility raised by the respondent, we are of the
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opinion that the statement and its retraction are to be
looked at.

15. It is from the statement under section 108 itself that
the identity of the person intercepted was revealed, which
was found to be verified and correct by the Assistant
Commissioner (Preventive) in the office of the Principal
Commissioner, Central Goods and Service Tax and Central
Excise, Tikrapara Dhamtari  Road, Raipur by
communication dated 2-8-2017, which is produced in the
memorandum of appeal at page 76 along with the
documents in support of the notice issued, produced at
Annexure-A. The identity of the owner of the gold seized
from the intercepted person also was revealed from the
statement. The statement also admitted the person having
boarded Howrah-Mumbai Mail Express, and that he was
travelling to Raipur; in the course of which, some persons
in civil dress woke him up and introduced themselves as
officers of DRI, Patna. They searched his body and during
the course of search, the smuggled gold kept hidden and
covered inside the pants, was detected. So much of the

statement has not been retracted from.

16. The person intercepted had also disclosed the name of
the person from whom he had received the gold bars at
Kolkata, who had directed him to hand over the same to
the respondent, who was his employer. The statement
indicated the intercepted person having confessed to his
knowledge, that the gold was smuggled from Bangladesh,
as told to him by one Sonu, who handed over the gold bars
for onward transmission to his employer, the respondent.
The statement disclosed the mobile number of Sonu and
the respondent. He confessed that he did not have any
document relating to the gold. Hence, the intercepted
person from whose body the gold was seized had
categorically admitted to the possession of the gold which

was clearly imported, going by the markings on it. Even if
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we ignore the inculpatory statement of receipt of gold bars
smuggled from Bangladesh, which statement was
retracted, the fact remains that he admitted to the
possession of two gold bars with Suisse markings; which
definitely was sourced from outside India. That the gold
bars were in his possession for onward transmission to the
respondent; who had later accepted its ownership, also is
admitted.

17. We have already noticed that the reason to believe
under which the seizure was made, was also the lack of
any document to show that import was made in
accordance with Sections 7, 46 and 47 of the Act. It is very
pertinent that even the retracted statement merely states
that the documents and the bill voucher which
accompanied the goods were forcibly taken from him and
destroyed by the DRI officials, who carried out
interception. It was also stated that there was an assault
made and the officials forcefully made him sign many

documents.

18. We notice that the retraction, which is produced at
Annexure-R/F, was made while the intercepted person was
in judicial custody. He retracts from his earlier statement
that he was carrying the gold from Kolkata to Raipur, as
entrusted to him by Sonu at Kolkatta. In the retraction, he
states that he had commenced his journey, from Raipur
with the gold bars entrusted to him by his employer, and
took it to Kolkatta for the purpose of manufacturing
ornaments and since the goldsmith could not be traced, he
was returning by the Howrah-Mumbai Mail Express. The
retraction admits the possession of the gold bars at the
time of interception. The description of which, as is found

with the DRI, is also admitted to be that which was seized.

19. We would, for the present, assume that the story, as
stated in the retracted confession, is correct. Even then it

has to be established that the gold, which even on a visual
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inspection, is clearly discernible as sourced from outside
the country, is imported in accordance with the Act,
specifically Sections 46 and 47 read with Section 7 of the
Act. There is no escape from this, even if, we fail to reckon
the statement of the person intercepted that in his
knowledge the gold was smuggled from Bangladesh. We
reiterate, at the risk of repetition, that the fact of
possession of the gold bars, which was seized by the DRI
official from his person and that he was carrying it in the
Howrah-Mumbai Mail Express, stands clearly established.
Whether it was first taken from Raipur or it was obtained
in Kolkata, are irrelevant facts; when looking at the aspect
of importation and the validity of seizure, by reason of the
belief entertained by the DRI official that the gold bars
were not imported in accordance with the provisions of the
Act.

20. On the above admitted facts, we have looked at the
decision in Ganpati Overseas (supra) and the principles
deduced by the learned Judges from the judicial
pronouncements in Naresh J. Sukhawani and K.I. Pavunny
(both supra). We specifically extract Paragraph-53 from

Ganpati Overseas (supra): -

"53. Thus, what is deducible from an analysis of the
relevant legal provisions and the corresponding judicial
pronouncements is that a customs officer is not a police
officer. Further, the person summoned and who makes a
statement under section 108 is not an accused. However,
a statement made by a person under section 108 of the
Customs Act before the customs officer concerned is
admissible in evidence and can be used against such a
person. Object underlying Section 108 is to elicit the truth
from the person who is being examined regarding the
incident of customs infringement. Since the objective is to
ascertain the truth, the customs officer must ensure the

truthfulness of the statement so recorded. If the statement



51 Customs Appeal Nos.70576-70579 of 2025

recorded is not correct, then, the very utility of recording
such a statement would get lost. It is in this context that
the customs officer who is empowered under section 108
to record statement, etc. has the onerous responsibility to
see to it that the statement is recorded in a fair and
judicious manner providing for procedural safeguards to
the person concerned to ensure that the statement so
recorded, which is admissible in evidence, can meet the
standard of basic judicial principles and natural justice. It
is axiomatic that when a statement is admissible as a piece
of evidence, the same has to conform to minimum judicial
standards. Certainly, a statement recorded under duress
or coercion cannot be used against the person making the
statement. It is for the adjudicating authority to find out
whether there was any duress or coercion in the recording
of such a statement since the adjudicating authority

exercises quasi-judicial powers."

21. Applying the said principles to the instant case, we
find that even if the allegation of coercion is accepted, we
have to eschew from consideration, only the statement
made by the person intercepted that, to his knowledge,
the gold was smuggled from Bangladesh, as told to him by
the person who delivered it to him in Kolkata. The delivery
in Kolkata, as stated by the person intercepted, also would
have to be eschewed. We are left with the admitted
statement of the ownership, the possession and the
interception as also the description of the seized
contraband. There is no escape from the fact that the
contraband was imported as revealed from a mere visual
inspection, which discloses the markings on the gold bars.
Now, the question arises as to whether the alleged owner
of the goods referred to as Noticee No. 2, the respondent
herein, had obtained valid possession through a legal

import made by him.
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22. At this juncture, we look at the Original and the
appellate orders which the respondent seeks to sustain.
The order of the Tribunal extracts the reasoning of the
First Appellate Authority, which reasoning and further
findings by the Tribunal, are challenged as perverse by the
appellant herein. The Department placed reliance on the
fact that none of the cars owned and used by the noticee
Nos. 3 and 4, son and father, who allegedly sold the gold
bars to Noticee No. 2, had travelled from Bhilai to Raipur.
This is in the context of the specific statement made by
Noticee No. 3; a dealer located at Bhilai, that he had
delivered the goods to Noticee No. 2; with his business at
Ranchi. Investigation revealed that none of the cars,
owned by the Noticee Nos. 3 and 4, the numbers of which
were supplied to the DRI, crossed the Kharun Toll Plaza.
The goldsmith 'Subh’, to whom the gold bars were
allegedly send for conversion into ornaments, whose
mobile number was revealed by the respondent and the
person who is alleged to have introduced the Karigar to
the owner, one Mukesh Ganatra had both declined to
support the contention of the owner. Mukesh Ganatra in
his statement categorically stated that though he had
acquaintance with the respondent, Noticee No. 2, he had
not introduced any Karigar to the respondent. The person
who held the mobile number allegedly possessed by Subh
also refused to support the case of the respondent. In
which circumstance, the original authority found that the
respondent failed to discharge the burden of proof under
section 123 of the Act.

23. The First Appellate Authority found that the entire case
of the Department spins around the confessional
statement of the intercepted person. The First Appellate
Authority found that the statement recorded under section
108 was specifically stated to be under duress and there
was a finding by the Original Authority that he had not

retracted the statement; while, in fact, the statement was
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specifically retracted. It was found that Section 108 of the
Act, though is substantive evidence, some corroboration
has to be available before acting upon it, which can be the
slightest corroboration. Having found the intercepted
person to have retracted his statement and there being no
corroboration, it was held to be incapable of any reliance.
Reliance was placed also on the retracted statement of the
person intercepted that he was, in fact, carrying valid
documents, which were destroyed by the DRI official who
intercepted and later on arrested him. The retracted
statement was found to have absolutely no evidentiary

value

24. It was found that M/s Saheli Gems & Jewelers Pvt.
Ltd., a dealership owned by the Noticee No. 4, had
produced relevant bills and stock register to clearly
indicate the supply of the said gold bars and also
substantiated the entire payments received by the seller.
It was held that the Department had not gone beyond the
door steps of the seller to reveal the source of the said
gold bars, so as to dislodge or disprove the claim of the
owner about the purchase of the gold bars from another
dealer. The authenticity and genuineness of the said
transactions cannot be questioned merely on presumptions
that the said gold bars with foreign markings were
smuggled into India, especially when the statement under
section 108 was retracted and was not corroborated by
any material evidence. It was also found that there was no
attempt by the Department to trace out the whereabouts
of Sonu and Chandan Malik, the former of whom was
referred to, in the retracted statement, as the person who
handed over the smuggled goods. There was no attempt
made by the customs authorities to trace out the entire
chain of the alleged smuggling of gold. The absence of
description of the gold bars in the invoice produced to
support the sale and purchase was held to be irrelevant in

the libralised economy, post repeal of the Gold Control Act;
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which does not remain to be a legal requirement. The
Tribunal accepted the findings of the First Appellate
Authority.

25. We have already referred to the admitted position that
the two gold bars recovered were sourced from abroad,
which is undisputed. The possession of the person
intercepted also is admitted and the ownership is said to
be on the respondent in the present appeal. Section 123
(2) of the Act specifically makes it applicable to gold and
when gold is seized under the Act, as per sub-section (1)
on a reasonable belief that it is smuggled, the burden of
proof rests entirely on the person from whom the seizure

was made or on such person who claims to be the owner.

26. We have found that the description of the gold bars
itself indicate that it is imported. Further probe on the
investigative exercise though inconsequential, since it has
been faulted by the appellate authorities, we looked at the
manner in which the investigation was proceeded with. The
statement under section 108 revealed that one Sonu of
Kolkata had handed over the gold to the person
intercepted, who also passed on the information that it
was smuggled into the country from Bangladesh. Two
mobile numbers were indicated to be that of Sonu, which
on procurement of consumer application forms (CAF) was
found to be belonging to one Shri Chandan Malik and Shri
Sachin Gupta. Summons were issued to them and both
denied any connection with the seizure, one by a
communication directly from him and the other through an
advocate. We notice these facts, only for completion, since
we have already found that the statement under section
108 insofar as the receipt of gold from Kolkata can be
eschewed. However the authority who seized the goods
cannot be faulted for not having investigated the facts

disclosed in the case.
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27. Then we come to the 'Karigar Issue Slip' raised as
against one Sohan Verma @ Subh Karigar, which is
available along with the relied upon documents, produced
at Page 79 of the memorandum of appeal. The name of
the Karigar is shown as 'Subh’, in the said document dated
22-7-2017. The summons was issued on the Karigar, but
the same was returned undelivered with the endorsement
"the addressee moved". Again, a summons was issued and
a response was received from an advocate that Shri Sohan
Verma did not know the respondent herein. As per the
statement of the respondent; one Shri Mukesh Ganatra
introduced him to Sohan Verma, whose mobile number
was also furnished by the respondent. The voluntary
statements of Sohan Verma and Mukesh Ganatra recorded
on 15-12-2017 clearly demolished the story set up by the
respondent that he had issued a Karigar Slip and sent the
gold bars through the person intercepted for the purpose
of manufacturing ornaments. Sohan Verma specifically said
that he does not know Mukesh Ganatra or the respondent
or the person intercepted and that the person intercepted
never called him over telephone. Mukesh Ganatra who was
also carrying on the business of gold jewelry, feigned
ignorance about Subh Karigar @ Sohan Verma. He
admitted to have known the respondent with whom he had
no business relations and he denied that he introduced any

person by name of Subh Karigar to the respondent.

28. We have also looked at the statements of the Noticee
Nos. 2 to 4, as extracted in Annexure-A. Noticee No. 2, the
respondent herein, was summoned thrice and the
statements were recorded on 4-8-2017, 5-8-2017 and 18-
8-2017. The respondent at the first instance, produced the
photocopy of the invoice dated 21-7-2017 issued from
Saheli Gems and Jewellers Pvt. Ltd. for purchase of 2
kilograms of gold bar valued at Rs. 58,80,000/- along with
stock details and sale and purchase invoices from January

2014 to January 2017. He also produced the original of the
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Karigar Issue Slip which was received and signed by the
respondent and a faded copy of Letter No. 2702/2017 in
the letter-head of Sri Adinath Jewellers addressed to
Shubh. Both the Karigar slip and letter addressed to Shubh
are of no consequence since already it has been found that
Shubh did not exist in the manner in which he was

portrayed to be; as a Karigar.

29. The invoice produced was of 21-7-2017, before the
interception and seizure of the gold bars, but there was
nothing produced to indicate payment of any amounts for
the gold purchased at any time before the interception.
There was an amount of Rs. 5,50,000/- paid on 2-8-2017
through RTGS to Saheli Gems and Jewellers by the
respondents. On 18-8-2017 when he gave a statement,
the respondent had stated that the original copy of the
invoice was with him and that he had not brought it by
mistake. If the original copy of the invoice was with him,
we wonder as to what was the document which was
accompanying the goods as stated by Noticee No. 1. Here,
we have to observe that Noticee No. 1 did not have a case
in the retracted statement that the original invoice was
with him. The vague statement was that there were
documents which were destroyed by the officers, who
intercepted him. Even Noticee No. 2 does not say that he
had given the original invoices to Noticee No. 1, who was
carrying the gold to Kolkata and back to Ranchi, as was

the story set up by Noticee Nos.1 and 2.

30. Noticee No. 3 was one of the Directors of Saheli Gems
and Jewellers Pvt. Ltd. and so was Noticee No. 4, who was
the founder of Saheli Gems and Jewellers and the father of
Noticee No. 3. According to them, the payment for the
seized gold was made in installments of Rs. 5,50,000/- on
2-8-2017, Rs. 32,00,000/- on 28-8-2017 and Rs.
11,00,000/- on 31-8-2017. The last two of such

installments having been made after the three statements
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of Noticee No. 2, the owner/respondent, was recorded by
the DRI. Noticee No. 3 deposed that he had delivered the
goods at the shop premises of Sri Adinath Jewellers on 21-
7-2017 along with his father. He produced two sets of bills
books from one of which, 5 bills were issued between 1-5-
2017 to 10-5-2017. Bill books from Serial No. 1-6 pertains
to gold sale between 1-4-2017 to 10-9-2017 and bill books
from Serial No. 1-9 pertains to bullion sale from 5-4-2017
to 20-8-2017. Hence, the sales were not made serially and
there was absolutely no mode by which the genuineness of
the sale invoice issued on 21-7-2017 of 2 kilograms of gold
to Adinath Jewellers, could have been established as that
issued on the date shown therein. Both Noticee Nos.3 and
4 informed the DRI officials that they were not well
acquainted with Noticee No. 2, but asserted that they had
given 2 kilograms of gold on credit; highly suspicious.

31. The First Appellate Authority and the Tribunal had
entirely relied on the invoice dated 21-7-2017 produced by
Noticee No. 2 to hold that the seized gold bars were
purchased from Saheli Gems and Jewellers Pvt. Ltd. We
cannot but hold that the reliance placed is wholly irrelevant
since the two sets of bill books produced requires further
evidence to establish the transactions between Saheli
Gems and Jewellers and Adinath Jewellers having occurred
on the day it is said to have occurred; prior to the
interception and seizure, especially since no payment was
made for the purchase. Viewed in this context, it is
pertinent that the invoice does not contain the description
of the gold bar sold, thus, making it impossible to identify
the gold sold, to be the very same gold recovered from the
person of Noticee No. 1. Then again, if the gold recovered,
from its physical appearance itself did not disclose its
source; probably the invoice would have had a semblance
of evidentiary value, even if the payments were made after

the seizure of the gold; which discounts the evidentiary
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value of the invoice and the genuineness of the

transaction.

32. As is the present position, the invoice even if found to
have established the transactions between Saheli Gems
and Jewellers and Adinath Jewellers, it does not discharge
the burden of proof insofar as the import having been done
in accordance with the Customs Act. If Saheli Gems and
Jewellers had imported it by a proper bill of entry filed and
the same received from a notified entry point for the
purpose of home consumption, then and only then would
the burden of proof under Section 123 be discharged and
the goods seized from Noticee No. 1 be absolved of the
confiscation proceedings under the Customs Act. The
falsity of the story projected by the owner of the gold bars,
is one another circumstance standing against the claim
raised by the owner and in favour of the confiscation

proceedings.

33. The invoice dated 21-7-2017 cannot be accepted as
genuine for the very many reasons pointed out by us. If
the gold bars belonged to Noticee No. 2 and he purchased
it from Noticee No.’s 3 & 4, as is the story put forth, then
it was purchased without due caution. In that circumstance
when the gold bars are seized under the Customs Act and
proceedings for confiscation is initiated, it is for the
purchaser; Adinath Jewellers, or the seller; Saheli Gems
and Jewellers, to prove that the gold was validly imported
into the country from abroad, in accordance with the
provisions of the Customs Act. Whoever be the owner, the
gold being one manufactured outside the country, if it is
seized in the same form, the owner who raises a claim for
release of the said gold should establish unequivocally
before the Authority that it had been brought into India
duly in accordance with the provisions of the Customs Act.
This is the rigor placed on the person possessing or the

owner of the seized goods, by Section 123, which puts the
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burden of proof squarely on the person from whose
possession or the owner who has entrusted the said gold
to the person possessing it, to establish the source from

which it has been received.”

4.9 We also note that submissions of the appellant to the
effect that it is common knowledge that the gold jewelery in
India is not of 24 karats but of 18 to 22 karats. The submission
of appellant to the effect that gold of 99.5 purity (24 karats) was
obtained after melting the gold jewelery goes contrary to this
common knowledge available. Further, we do not find any merits
in the above submission as to why for making jewelery again of
18 to 20 karats someone first purify the gold obtained by
melting of the jwelery to this purity and thereafter re-add
impurities for making the jewelery. On a specific quary raised
during the course of argument after doing some research in the
Court with regards to process of purification, Counsel for the
appellant submitted that there is some Aquaregia process by
which impure gold could have been purified. We do not find any
merits in the said submission because that was never even
stated by the person at Kailash Tunch Center who specifically
deal with regard to testing of the gold purity. We do not find any
merits in this argument. In case of Gudipati Subba Reddy [2023
(385) E.L.T. 394 (Tri. — Hyd)] Hyderabad bench observed as
follows:
7.8 I also observe that gold of Indian origin is generally
of 916 purity (22 carat). Bureau of Indian standards has
certified BIS 916 22 carat, BIS 958 23 carat, BIS 750 18
carat, the 999 quality is the 24 carat gold. It is 22 carat
gold which is used in ornaments. Hence for India, the most
popular quality of gold is BIS 916 instead of 999.
Admittedly the recovered gold was of 999 quality.
Apparently the melters of the gold have acknowledged that
FT gold that is the gold received after melting the
ornaments is generally of 95 to 99.5 purity. One of the
melter has apparently gone to the extent of admitting that
FT gold can never have 999 purity. None of the appellants
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have placed on record any evidence showing as to how the
gold recovered from them was having 999 purity. On the
contrary, the gold of foreign origin is always of 999 purity.
In any case, since it was under the reverse burden policy
that the appellants had to prove for the recovered gold to
not to be the smuggled one but no evidence is produced
on the record which may discharge the said burden of the
appellants. Hence, I find no reason to differ with the
findings of the adjudicating authority below that all the
appellants had full knowledge of the impugned gold to be
the gold of foreign origin and knowingly they were dealing
with the same for monetary benefits. Their act gets
definitely covered under section 111 of the Act making the
recovered gold liable for confiscation. It is accordingly held
that confiscation of recovered/seized gold is rightly
ordered.

4.10 Hon’'ble Kolkata High Court has in case of Rajendra Kumar

Damani @ Raju Damani [(2024) 19 Centax 224 (Cal)] observed

as follows:
22. With regard to the effect of an alleged retractive
statement and its evidential value, the department
referred to several decisions which include the decision of
the Hon'ble Supreme Court in Percy Rustomji Basta v.
State of Maharashtra 1983 (13) E.L.T. 1443 (SC) and
Surjeet Singh Chhabra v. Union of India and Others 1997
(89) E.L.T. 646 (SC) = 1996 taxmann.com 71 (SC). The
learned tribunal in paragraphs 17 records that during the
course of investigation, it was found that there was no
mark on the gold seized and the purity of the gold was
found to be 99.5% and not 99.9% and during the course
of investigation, the respondent has made a statement
stating that the source of procurement of the said gold is
made from old jewellery purchased in exchange of cash
during the long period of time and due to the stock of gold
was melted through the said old jewellery and converted
into gold bars. The tribunal holds that this fact has not
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been verified by the revenue. After recording such a
finding, the tribunal has referred to certain decisions and
holds that he noticees have explained the source of
procurement of gold which is not denied by the revenue
and further having no mark on the gold and purity of the
gold is not in conformity of the foreign gold, the benefit of
doubt goes in favour of the noticees.

23. Further the tribunal holds that the statements recorded
during the investigation was retracted by the respondent
and other two co noticees and they are not admissible in
absence of corroborative evidence. After referring to
certain decisions, the tribunal hold that the currency seized
from the respondent and the other two co noticees were
not established by the revenue with corroborative evidence
to show that the same are the sale proceeds of smuggled
gold and then proceeds to refer to a certain decision and
has recorded its conclusion in paragraph 26 holding that
the respondent and the two co noticees have submitted
that the smuggled/procured gold in question is made out
of old gold jewellery purchased in cash and the said fact
has not been denied by the revenue by any cogent
evidence, therefore the gold in question is not liable for
confiscation and the same is required to be released.
Further the tribunal holds that the revenue has failed to
establish the fact that the cash recovered from the
respondent and the two co noticees are the sale proceeds
of the smuggled gold and therefore the cash seized cannot
be confiscated and the same is required to be released.
Further the tribunal holds that no penalties are imposable
on the respondent and the two co noticees.

24. What is important to note is that though the
respondent took a plea that the gold bars was made out of
old gold jewellery purchased in cash it was a very faint
plea which was raised by the respondent and the co
noticees. Assuming such a plea was required to be

considered, the onus is on the respondent and the co
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noticees to establish with documents that the gold which
was seized was from and out of the old gold jewellery
purchased by cash. This aspect of the matter was never
established by the respondent and the co notices.
Therefore, the learned tribunal erroneously shifted the
burden on the department stating that the same has not
been denied. The question of denial will come only if the
onus is discharged by the respondent and the co noticees
as required under section 123 of the Act. Thus, without
any document placed by the respondent and the co
noticees, the tribunal could not have come to the
conclusion that the department did not establish the same
by cogent evidence. This finding is absolutely perverse and
contrary to the scheme of Section 123 of the Act.

25. The respondent and the other co noticees would
contend that the purity of the gold not been 99.9%, it is
established that it is not smuggled gold. Such conclusion
cannot be arrived at in the absence of any proof to show
that the gold was from and out of the gold jewellery which
was purchased for cash. That apart, merely because the
statement is said to have been retracted, it cannot be
regarded as involuntary or unlawfully obtained. In this
regard, the revenue has rightly placed reliance on the
decision of the Hon'ble Supreme Court in Vinod Solanki v.
Union of India and Others 2009 (233) E.L.T. 157 (SC). If
the learned tribunal was of the view that the statement
recorded under section 108 of the Act was not admissible
on account of the retraction, that by itself cannot render
the statement as involuntary. It is the duty casts upon the
court to examine the correctness of the validity of the
retraction, the point of time at which the retraction was
made whether the retraction was consistent and whether it
was merely a ruse. These aspects have not been examined
by the learned tribunal resulting in perversity. The mobile
phones which were recovered and the call details record

which were obtained have all been elaborately discussed
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by the adjudicating authority. This aspect has not been
dealt with by the learned tribunal. The seizure cannot be
denied by the respondent since the seizure list was drawn
in the presence of two independent witnesses and the DRI
officers and copy of which was handed over to the
respondent and the other two co noticees. Further we find
there was nothing on record before the learned tribunal to
hold that mere melting of old gold jewellery will yield gold
of less purity and considering the quantity which has been
seized, it can never be the case of the respondent or the
other two co noticees that they have done the melting
process at their residence as such melting requires
expertise and also use of several chemicals. Thus, the
observations of the tribunal have to be held to be without
any basis or foundational facts or documents.

This decision has been affirmed by the Hon’ble Supreme Court

as reported at [2025 (394) E.L.T. 46 (S.C)]

4.11 We also find that Delhi Bench of this Tribunal in similar

cases constantly taking similar views in favour of the confiscation

of the seized gold. Some of the decisions are as follows:-

» Suresh Bhonsle [(2024) 14 Centax 241 (Tri.-Del)]

"21. Much emphasis has been laid by the appellant on the
veracity of the test report by the jewellery appraiser and
the request for re-testing. In this regard we find that the
appellant had approached the Delhi High Court for re-
testing in Writing Petition No. 9174/2017 which was
disposed of vide order dated 17-10-2017, granting liberty
to the appellant to agitate the issue before the adjudicating
authority. As per the common practice, jewellery appraiser
is called immediately at the spot and he on the basis of
touchstone test ascertain as to whether the metal bar
seized is gold and also to large extent its quality/purity.
The same practice was followed here at the time of
seizure. We also find that on the request made by the
appellant, the Jewellery Appraiser, Shri Vikram Bhasin was
called and cross examined by Sh. Deepak Choudhry,
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Advocate for the appellants. We find that on being asked
about the margin of accuracy of purity, which could be
drawn by using the touchstone method, Shri Bhasin replied
that in that particular case, the margin of accuracy was
almost 100% as they were gold bars cut pieces. He further
added that consistency level will remain almost the same
as gravity of the gold bar remains the same. It is also
pertinent to note that on being asked as to whether the
method of analysis adopted by him s capable of
ascertaining whether the gold bar is made up from melting
jewellery or it is a virgin bar, Shri Bhasin replied in
affirmative. All this would reveal that fair opportunity has
been granted to the appellants and the plea of re-testing
was nothing but delaying tactics as it would not really
make any difference if the gold recovered was less pure.
Purity of the gold, in the instant case is not really relevant
in view of the peculiar circumstances, i.e., the voluntary
statements of all the persons recorded under section 108
of the Act which reveals the conspiracy in executing the
smuggling of gold, the manner of concealment of gold in
such large quantity when recovered, its transportation and
the use of fake challans along with the phone call details
clearly establish the role and involvement of all the
persons involved . The appellant by taking such plea is
indeed trying to mislead but the fact is that the goods
smuggled, even if they change their form by melting, they
still remain smuggled goods which are liable to confiscation
under the Act. Reliance is also placed on the decision of
the Kerala High Court in Mammu & Anr. v. Asst Collector of
Central excise 1984 (17) E.L.T. 54 (Ker.) = 1981
taxmann.com 56 (Ker.) where it has been held that since
no definite tests have been prescribed under law, whether
an article is gold of particular quality and purity, it has to
be borne in mind that the opinion of an expert on this
point is relevant under section 45 of the Evidence Act.”

» Rakesh Luthra [(2024) 14 Centax 255 (Tri.-Del)]
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9. ... It is also seen that once there is an admission by the
appellant himself, nothing further is required to be proved to
the contrary. The Supreme Court in Surjeet Singh Chabbra v.
Union of India [1997 (89) E.L.T. 646/1996 taxmann.com 71
(S.C.)] held that confession made by the appellant binds him.
We also place reliance on another decision in Commissioner of
C. Ex. v. M/s Systems and Components Pvt. Ltd. [2004 (165)
E.L.T. 136 (SC)/2004 taxmann.com 1156 (SC)] where it has
been held that it is a basic and settled law that what has been
admitted need not be proved. In view of the above, we are
convinced that there is sufficient corroborative evidence to
demand the duty on gold said to have been brought by the
appellants during the previous visits. Consequently, the
demand is confirmed for the extended period.

» Sunny Kakkar [(2023) 5 Centax 261 (Tri.-Del)]

33. Section 123 shifts the burden of proof from the
Department to the person from whom the goods have
been seized in respect to gold and certain other goods
which are notified. Undisputedly, the bars in question were
of gold and they had foreign markings and were packed in
a bag with the address of the jeweller in Dubai. The bars
were examined by an expert and were held to be foreign
origin gold of 995 purity. All these gave the officers
reasonable belief that the gold bars were of foreign origin.
Since import of gold is restricted, if foreign origin gold bars
were legally imported it was incumbent upon the importer
and any other person to whom they may have been sold to
show documents that the gold was legally imported. This
responsibility is cast upon the appellant as per Section
123. The gold was seized and after its assessment
statements of the appellant were recorded in which he
explained that he procured the gold from one Shri Harish
of Dubai who told him that Shri Ahadees would contact
him and give him the gold bars and accordingly, he was
waiting at Rajeev Chowk Metro Station whether transaction

took place. He had, at no point of time, produced any
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document to show that the gold was legally imported.
According to his statement, the arrangement which he had
with Shri Harish was that he would send gold through one
of his persons (Shri Ahadees in this case) and after selling
the gold he would pay Shri Harish. At the time of receiving
the gold he would pay only some amount to the person
handing over the gold. In this case, the amount which he
paid in a pink polythene bag was Rs. 5,45,000/- to Shri
Ahadees. These statements were corroborated by the
statement of Shri Ahadees. Neither Shri Ahadees nor the
appellant have at any point of time produced any
document to show that the gold was legally imported by
them or that it was purchased by them from somebody

who had legally imported it.

34. Learned counsel for the appellant submitted that on 8-
12-2015 the appellant had retracted his statement and,
therefore, it cannot be relied upon. We have gone through
the statements made before the learned CMM by the
appellant in his application for bail which is at page 109 to
112 of the appeal book. The application only states that
the statement was not made by the appellant. However,
there is nothing in the statement made before the learned
CMM explaining the nature of the gold seized from the
appellant. In the absence of any other explanation, the
statements made by the appellant and Shri Ahadees
before the officer must be accepted as correct. These
statements corroborate each other and with the
panchnama. The cross-examination of Shri Ahadees by the
learned counsel for the appellant also confirm the facts
pertaining to this seizure and also that on previous two
occasions smuggled gold was transacted between the
appellant and Shri Ahadees. The mobile phone recovered
from the appellant and which was used to communicate
with Shri Ahadees was also obtained in the name of Shri
Kaskyrbayev a Kazakhi national who was not even in India

at the time the SIM card was issued which corroborates
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the clandestine nature of the transaction in the confiscated

gold.

35. Thus, the seizure of the gold from the possession of
the appellant as recorded in the Panchnama and admitted
in the statement which is also affirmed the appeal before
us by the appellant itself is undisputed. It is also
undisputed that it had foreign markings and has been
certified by the jewellery expert to be of foreign origin. The
only question which remains is if it was legally imported or
smuggled and the burden of proving that it was legally
imported rests upon the appellant. There is not even an
assertion in the application before the learned CMM by the
appellant that he had legally imported the gold. Therefore,
we find no force in the submission of the appellant that his

statement under section 108 cannot be relied upon.

** 35, The other submission made by the learned counsel
for the appellant is that nature of the gold is that he had
requested Shri Ahadees to supply legally imported gold
and, therefore, it should be considered so. This submission
cannot be accepted for the reason for the simple reason
that there was no documents at the time of seizure to
show that the gold was legally imported. No documents
have been produced till date to show that the gold was
legally imported. The circumstances under which the
transaction took place in a car without any bills at the gate
of the Metro Station further buttress the view that the gold
was not legally imported. In view of the above, we find
that the undisputed gold is of a foreign origin and was
reasonably believed to be smuggled by the officers and
was seized and the appellant had not discharged his
burden to show that it was not smuggled gold. Therefore,
the absolute confiscation of the disputed gold needs to be

upheld.
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4.12 In view of the above discussions and findings we do not
find any merits in the submissions made by the appellant
claiming that gold was not liable for absolute confiscation.

4.13 With regards to role played by the appellants in relation to
seized and confiscated gold there is no doubt that these persons
were knowingly involved in handling, transportation and
possession the gold held liable for confiscation under Section 111
of the Act. Hence, the penalties imposed upon under Section 112
(b) are also justified. In case of Gudipati Subba Reddy, referred
earlier, Hyderabad bench observed as follows:

From the entire above discussion of facts, evidences and
circumstances, it is clear that the appellants in this case
had acquired possession of such gold which they could not
prove to be of India origin. There has been no denial that
they were purchasing the gold at the cheaper rate which
rather corroborates that they were in possession of
smuggled gold. Section 112(b) of the Act is wide enough
to penalise even a person acquiring possession or in any
way dealing with the goods which he knows or has reason
to believe are liable for confiscation under Section 111.
Thus it is held that the appellants had rendered them liable
for imposition of penalty. I do not find any infirmity in the
findings of the adjudication authorities below while
imposing penalty upon the appellant. Even with respect to
the appellant Shri Atluri Ramanjaneya Reddy, the owner of
the Hyundai Xcent in question, I do not find any reason to
differ from the findings arrived at by Original Adjudicating
Authority in Para 17.6 of the Order-in-Original under which
have been upheld by the Commissioner (Appeals).

8.1 Such a narrow construction of this expression, in
my opinion, will emasculate these provisions and render
them ineffective as a weapon for combating gold
smuggling. As was pointed out by the Hon’ble Apex Court
in the case of Balkrishna Chhaganlal Soni v. State of West
Bengal (1974) 3 SCC 567: AIR 1974 SC 120 = 1983 (13)
E.L.T. 1527 (S.C.), Rule 126 P(2)(i) (present Section
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112(b) of the Act) penalizes a person who has in his
possession or under his control any quantity of gold in
contravention of any provision of this Part, and the court
cannot cut back on the width of the language used,
bearing in mind the purpose of plenary control the State
wanted to impose on gold, and exempt smuggled gold
from the expression ‘any quantity of gold’ in that sub-rule.
These provisions have, therefore, to be specially construed
in @ manner which will suppress the mischief and advance
the object which the Legislature had in view. In a
subsequent decision by Hon’ble Supreme Court in the case
of Superintendent and Remembrancer of Legal Affairs to
Government of West Bengal v. Abani Maity AIR 1979 SC
1029; (1979) 4 SCC 85, 90/1979 taxmann.com 60 (SC),

the law is stated in the following terms :

"19. Exposition ex visceribus actus is a long
recognized rule of construction. Words in a statute
often take their meaning from the context of the
statute as a whole. They are, therefore, not to be
construed in isolation. For instance, the use of the
word ‘may’ would normally indicate that the
provision was not mandatory. But in the context of a
particular statute, this word may connote a
legislative  imperative, particularly = when its
construction in a permissive sense would relegate it
to the unenviable position, at it were, 'of an
ineffectual angel beating its wings in a luminous void
in vain’. 'If the choice is between two
interpretations’, 'the narrower of which would fail to
achieve the manifest purpose of the legislation, we
should avoid a construction which would reduce the
legislation to futility and should rather accept the
bolder construction based on the view that
Parliament would legislate only for the purpose of
bringing about an effective result.”
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Later in the case of Mohan Kumar Singhania v. Union of
India reported as AIR 1992 SC 1, the law is stated as :

"while interpreting a statute the consideration of
inconvenience and hardship should be avoided and
that when the language is clear and explicit and the
words used are plain and unambiguous, we are
bound to construe them in their ordinary sense with
reference to other clauses of the Act or Rules as the
case may be, so far as possible, to make a consistent
enactment of the whole statute or series of
statutes/rules/regulations relating to the subject-
matter. Added to this, in construing a statute, the
court has to ascertain the intention of the law
making authority in the backdrop of the dominant
purpose and the underlying intendment of the said
statute and that every statute is to be interpreted
without any violence to its language and applied as
far as its explicit language admits consistent with the

established rule of interpretation.”
In case of Sunny Kakar referred earlier, following was observed:

37. The last question to be answered is regarding the
penalty under Section 112(b)(i) of Rs. 50 lakhs imposed
upon the appellant. We find that as per Section 112(b) any
person who acquires possession of or is in any way
concerned in carrying, removing, depositing, harbouring,
keeping, concealing, selling or purchasing, or in any other
manner dealing with any goods which he knows or has
reason to believe are liable to confiscation under section
111 is liable to penalty. In case of prohibited goods this
penalty shall not exceed the value of the goods or Rs.
5000/- whichever is greater. In this case, it is undisputed
that the appellant was in possession of the confiscated
gold. Even in the appeal before us, the appellant is not
disputing this fact. Therefore, he is squarely covered by
Section 112(b)(i). The value of the confiscated gold is Rs.
1,84,16,505.68. The penalty imposed is only Rs. 50 lakhs.
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In the factual matrix of this case, we find that this amount

of penalty is reasonable and calls for no interference.

4.14 We find against value of confiscated gold of
Rs.1,84,16,505.68/- Delhi bench has upheld the penalty
imposed of Rs 50 Lakhs under Section 112 (b). In the present
case against the value of confiscated gold of Rs 1,26,35,345/-

penalties imposed on the four appellants are as follows:

» Appellant I Rs. 5,00,000/-
» Appellant II Rs. 5,00,000/-
» Appellant II1 Rs. 5,00,000/-
> Appellant 1V Rs. 5,00,000/-

Thus we find that penalties imposed upon the appellant though
on lower side are reasonable. Revenue has not filed any appeal

for enhancement of the penalties imposed.

4.15 In view of discussions as above, we find no infirmity in the
impugned order and the same is upheld.
5.1 Appeals are dismissed.

(Order pronounced in open court on-18 December, 2025)

(P. DINESHA)
MEMBER (JUDICIAL)
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