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The appellants, M/s Vikas b @H ) itd.,
steel products. The fearned Counsel {m FE;‘E'TJPE

narrated ihe brief history of the cvents. I sumimaty il was submitted
that the appellants uscd induction furnace for manufecture of the
products. “The appeliants were liahle to pay duly on the basis of Annual
Production Capacity under Sectjon A of the Central Excise Act. Seclion

34 required fixation of the capacity of the Furnace by ihe Comtnigsioner.

Tt 1098, the capacily of the furnace was provisionally fixed by the
Commissioner. However, the appuliant contested the Dxatjen of CRpaCcity
on the grounds thai they have only one crucible. In March, 199§, the

capacily of the production was fimally fixed at 5.2 MT. The appellant

chalienged the order before ribunal challenging the fixation of capacity
and elniming asscssment on the basis of actual pruduction. The Tribumnal
remanded the matter back to the Commissioner. In Novembor, 1998, the
sommissioner re-determined the capacity at 4.72 MT. The appeliant
challenged this order of Comniissioner apain before Pribunal, secking
agsessment on actual production pasis. The Trjibunat again remanded £
the matter back to Commissioner, Depariment thereafler challenged this
remand order of the Tribunal before Hon'ble Supreme Court, The Hon'ble
Apex Court aliowed the department’s contention that once option under
Ruie 96Z0 has boen exercised, recourse cannot. be Nad 1o assessmenl on
the basis of actual production. However, {or the purpose of doeterminaiion
of capacity, the matier Wwas remuanded back to the Tribunal. Tt
appellant filed @ review petition, which was dismissed. fn Seplember,
2001, the Tribunal remanded the matier to Commissioner again for

determination of capacity. In December, 2005, the Commissioner re-
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4 Appeal Ne, EA68006G

reiterated by another Constitution Beoch of the Stipreme Court in the
case of Kothapur Canesugar Warks Lid, v, Union of India {supra) wherein
the court agreed that the catior view taken in M/s, Rayola Corporation
{supraj that Section & of the General Clauses Act only applies la ropels
and net to omission and applies when the ropeal s of a Central Act ar
rogulation and not of the e, lisofr sz Section 34 of the Acl is
conicerned, the second part wourld ol e applicable since the present
case relates 1o omission of a section. However, the st part namely that
Section 6 of the General Clauses Act ondy applies o repeats and net to
omissiony would be squarely applicable to the fucts of the present case,
Eetiance placed by die Revenue on the decision of the Supreme Court in
the casc of General Finanee Company {(supra) is misconceived inasmuch
w5 in the said case the Supreme Cowrt afler finding force in the
submissions advanced by the learned counsel, observed thal it was
constrained to follow the twe decistons of the Constitution Benches of the
Bupreme Court in the case of M/s. Boynla Corporation Pul, Ltd, and
Fedhapur Conesugar Works Jd, The court, accordingly held that the view
Laken by the High Court was not consistent with what was stated by the
Supreme Court i the decisions aforesaid and the principle underving
SBection & of the General Clauses Acl as saving the right to iniiate
proceedings for lobilities incurred during the currency of the Act will not
apply 1o omission of a provision in an Act but only o repell, emission
Being differest from repeal s helbd in the said decisions.”

2.1  The learned Counsel asseried that afier onuission of Secetion 34 of
the Central Ezcise Acl, the proceedings initisled under the said Section
and the Rules thereunder do nel survive, He asseried {hal in the
identical circumnstances in the case of M/fs Abvar Processors Pel Lid.
Vige Final Order Noo A/3F66/20-EX{DB) dated 12.2.2014, and in the
case of M/s Shiv Raj Wires Jid. Vide Final Order No. 5O6BQ-
506%03/2014-EX{DB) dated 12.2.2014, the procecdings inttiatled have

beer sel aside.

2.2 The learped Counsel also argued in detall abowt the mianer in
which the capacily has been caloulaled and how {he cerlificate of an

Engineer produced by them during the adjudication has been ignoréd

and how the lermula lor catculating velume has been wrongly applied.

3. Learned AR asserted that in the inslant case, the SCH has been
issucd prior 16 the omission of Section 3A. 1t has also been adjudicated

priot to omission of Section 34, He asserted thal the appellants have
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2607, the procecdings initiated prior to onsission which had not been concluded

isswed prior to 1-3-2001 had been adjudicated by the Assit. Commissioner, the
Commtissioner {Appeais) hud set aside the orders and had rernanded the natter fur
part of the period of dispate to the Assil. Commissioner for de nove adjudication
and e meve procecdings were convluded in 2064, Fong after omission of Hule
0670 w.el 32001 and Seclion 3A we £ E5-5.2001 without any saving clause
and therefore the same would tapse. B vicw of this, we cher st find any menit in the
Revenue's appeal. The same iy dismissed,

44 i the instant case the SCN has been issued prior to 132001, the
capacity has not been inatized tilt date. The last adjudication order has
been issuecd on 9.12.2005, which is much after the omission of Section
2A. It 38 seen that the facts of this case are identical 10 the facts in the

case of M/s Alwar Processors Pvt. Lid, No strong arguments or facts have
.

heen presented to differ from the caze,

4. Respectfully agreeing with decision of the co-ordinate Bench in the
case of M/s Alwar Processors . Lid, being identical matier, we atiow
the appeal. The proceedings initiated in the letter of Commissioner duted
t4.11.1998 for fixation of capauity different. from  the declaration
originally filed by appeliants would lapse, since the same has nal breer

finalized brfore omission of Secdion 3A.
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on 1i-5-2001 would fnpse. bn this case, though, infially the show cause notive







