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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
AMEGIONEL BENCH : ALLAHABAD
COLRT Nu. )

APPEAL No E/51842/2015-AL

(Aristip out of Order-in-Appeal No. 66-CHEAPPL-LKONKOZ0LS dated
234020204 § passed by A. Commissioner of Cenerat Excise & Service Tax,

Lucknow)
For approvat and signature:

Honble Mr. Anil Choudhary, Member {Judicial)

css Raporter may be afiowed to see

Hon'ble M1, Anil Choudhary, Member {Judicial}

Date of Hearing : 13042016
Vate of Decision 153/042016

i, | Whether pr No
' vhe Order for publication as per Rule 27 of the!
CESTAT (Procedure) Rules, 19827
2. | Whether It would be ‘oleased under Rule 27 of | Yes
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?
{3, | Whether thoir Lordenips wish to see the falr copy Seen |
of the order?
L4, “TWhether order is to be Hreviated to the | Yes
Department Authorities? | z
ids TR, Mulp & Papers Ltd. Appeilant
W,
Commissioner of Central Excise & 5.7., Lucknow Bespondent
Appearance:
Shei Vineet Kumar Singh (Advecate} for Appellant
Shri 8.1 Karoliya Assistant Commissioner (AR), for Respandent
CORAN:
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Per: Anil Choudhary
Heard the parties.

2 The appellant a manufacturer of Kraft paper and
Writing paper, is in appeal against Order-in-Appeal dated
23.02.2015 by which Cenvat Credit availed on items like HR
Coil/sheel /Plate, TMT Bars, Hol Plates Shapes & Sections etc
falling under chapter 72 of CET, which has denied an the
ground that there is lack of sufficient proof that these itews

are used in eligible capital assets.

3. The bref facts are (had, the show cause notice daled
16/01/2013 was issued in pursuance to audit and enguiry
made during the year 2012 for the period 2009-10 & 2010-11
Cenval credit was proposed ta be disallowed for an amount to
Rs. 29,10623.00/- in respec!t of {(he said dems as o
appeared, to revenue that atilization of the items
aforementioned is not in eligible capilal assests as defined in
Rule 2{a) of CCR, 2004 read with rule 2{k) of CCR |, 2004,
which defines input, further interest was also proposed with
further proposal to appropriate  the amount of Rs,
29,10,683 /- reversed by the appellant during the course of
enquiry on 29/03/12, along with proposal 1o levy penalty

under Rule 15{2}of the CCR, 2004.
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4. The appellant appeared & contested the show caulse
potice, The SCN was decided vide Order-in-Original dated
16/06/14 holding that the appellant 18 liable to reverse the
Cenvas credit appropriating e tax the demand. Further
order lo pay interest annd cqual amount of penalty was
imyposed under Rule 15(2) of the CCR, 2004 read with Section
11AC agedtr of the Act, 1t appears from the Order-in-Original
hat the adjudicating authority has relied upon a report of the
Range officer dated 28/04/14 received with letter of the
Assistant Comunissioner dated D8/05/14 stating therein the
cnid  items were used in fabrcation of columns and
foundations of the falctm'y. [t iy further evident, after the
issues of show caust nolice, this report Wwas sbtained at the
hack of the appeliant, and no copy of the same Was provided
10 the appelant to offer its ohjection and for submissions. The
appellant had preferred  an appeal before the Learned
Commissioner {appeals} who has also dismissed the appeal of

the appelant, in view of this information on the record.

9. Thue there has been violation of principles of Natural
justice. In this view of the matter, 1 set aside the impugned
order/order-in-original and order-in-appeal and remand the
matter back to the file of the adjudicating authority. I divect
the adjudicating autherity to provide a copy of the report of
superintendent, dated 28.02.2014 and also a copy of letter of

Assistant Commissioner dated 08.05.2014, relied it Order-in-
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Qriginal. The appellant he given sufficient opportunity o offer
an explanation and lead evidence, Under the, facs &
circumstances ithe appellant is also Gee o file additional
explanation, evidence and submission  which may i}{:
considered appropriale in lheir defense. All issues including
the issue of limitation are kept open. The adjudicating
authority shall record also finding on the applicabilily of
cxtended period of limitation. Thus, the appeal is allowed by
way of remand, the appellant is also directed to appear before
the adjudicating ;d.'l..li.h()rii}f within 60 days {rom receipt of this

arder aid seell opporiunity of hearing.

(Iretated in Court)

Y RN

(Anil Choudhary)
MEMBER (Judiciat)







