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A Ex. Appead No d 70386

Per Mr. Raju
The Appeliants, M/s GAIL {INDIA) Pvi, Ltd., are engaged in the
manufacture of LPG Gas and Polymers. During the peripd from _

()

“
-

February, 1999 to February, 2000, the Appellants were in process
inetafiation of their LPG Plant. The contract for the installation of plant
was given to various contractors. These contractors :Nere importing
capital goods and installing different components of the plant. The
Appeliant filed declaration for avalling CENVAT credit on the capital
goods under Rule 577 (1} of the Central Excise Rules, 1944, The said
Rule required filing the declaration hefore receipt of capital goods. The
sub-rule {3) of Rule 57T, permitted the Asslstant Commilssioner to
condone the delay in filing all declarations upto three months under
exceptional clrcumstances. The Appellants had filed dectaration, in
which the delay varied from one to ten months, A notice was Issued
to the Appellant for denial of the capital goods credlt, primarily on the
ground of delay in filing the declaration. The notlce also alteged certain
deficiencies tn documenls in some Cases and restrictlons on availabliity
of cenvat credit under Rule 57 (2) of the Central Excise Rules, 1944,
The Assistant Commissicner confirmed the notice on both counts and
denied the credlt on capital goods. The matter was taken up with the
1d.Commissioner (Appeals) who vide his order dated 25" Janyary,

2006, upheld the order of the Assistant Commissioner solely on the/' )
r_.v" 5

—ar

M
ground ef detay in filing the declaration could not be condoned, The

id. Commissioner (Appeals) did not g0 into the-otter unds for
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4 Yix. Appeat No.1765/06

payment of duty, description of the capital goods, assessable
value, aame and address of the factary oF warghouse ;

{if} the declaration fifed under sub-rule (1} dees not contain alf the
detaifs required to be contained therein or tfhe manufaclurer
fails 1o comply with any other requiremerts under sib-rule {1}
provided the Assistant Commissioner of Central Excise having
Jurisdiction over the factory of the manufaciur'e;‘ intending to
take credit is satisfled thal the duty due on the capital goods
have been paid and such capital goods have getually been used

or are to be used in the manufactire of final products , and such

A

Assistant Commissioner shall record the reasons far nol denying
the credit so in each case.”
Thus, they claimed that procedural requlrements became secondary
and condonable by virtue of rub-rule (13) of Rule 57T.
3. The Id.0LR. ¢lted a decision of the Tribunal in the case of
commissioner of Central Exclse, Shillong Vs. Halmira Tea Estate {SMB)
reported in 2001 ( 138) ELT 349 {Tri.-Kolkata), wherein it has been
held that the condonation of delay under sub-rule 3 of Rule 57T, can
only be done under exceptional clreumstances. He also cited sub-rule
(1) & {3) of Rule 57T for the said purpose. He also submitted that
the Appeliznts have not filed any application under Rule 57T (3) of
Central Excise Rules, 1944, Further, they submitted that stnce there
was an inordinate delay in filing the declarations, it was beyond the
power of the Assistant Commissioner to condone the same.
4. we have considered the rival cubmissions, 1t is naticed that the
recelpt of goodc.ﬁnd duty pald character, has not been Ctﬂﬁﬁﬂgﬂ . In

few cases, whaese certain objections other than of délay, have bee

R 4
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6 Fx. Appeal Mo ] 76586

mandatory requirement. If other substantiaf canditions have
heen satisfied the MODAVT credit availed on Capital goods s Nol

L

10 B WILREAPAWD, ot

The other decision cited by the Appellants also proceeds oN the sa8me
fine, In o much 2as interpreting cub-rule 13 of Rule 7T, they
concluded that s¢ long as raceipt and duty pald nature of the goods is
nat challenged, the deiay in fifing the declaration <an be condoned.
pespectfully folowing the aforesaid judgement in Cases where sple
grounds of deniaf of credit ic delay, the delay is candoned. The appeal
for such cases 1S aliowed by condoning the delay. In cases whiere
apart from delay, there are other ssuUes raised in the Qrder-in-
Original, but it hac not been deak with in the Grder-in-Appeal, the
Order-in-pppeal s set aside and the matter 1s remanded 0 the
jurisdictimnai Comtmissioner {Appeals). Conseguential relief may be
aitowed in terms of this Order.

(Dictated and pranounced in the open Court)

(ANIL cHouanm'} (RAIS)
MEMBER (JUDICIAL} MEMBER (TECHNICAL)
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