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= Appbii) No. £/3011/06

Per: Raju

L . y
. e .
The appellants, M/s Mahaan Protein@=hodoogr

s nanuiacturer of
milk products inorelation to which they took credit of duly paid on
vertain inputs, They mamedacture both dutialde as wel as exempted
product. In 2004, the Revenue enquired about the pricess aof
manufacture and about the records mainlained regarding receipt,
glorage ote. On finding out that they are taking credit of certain inputs
witich are common o both dutiable as well as exempted products,
reventc conducted some necessary investipations and issued a show-
cause notice demanding the amouwnt under Rate 37AM of the erstwhile
Central Fxcise Rubes, 1944 read with Rule 12 of Cenvat Crodil Rudes,
2001/2002 and Rule 14 of the Cenvat Credit Rules, 2004 read with
provisno bo Section 11A and Section T1AR, The appellant deposited the
ertire arnuunt of the eredit availed along with interest @ 18%. The nelice
was adjudicated by the Commissioner, who concleded as follows
P ofind thet the netice has reversed entire oredit avaited with
ittterest. 1 alao apgree with the conterdion of the notice based on
citations that reversing of credit with interest amounts o as if no
credit has been taken and by reversing they have accepted
Pepartment’s stand and cause of action for demand bas been
removed, This also indicates that the noticce has accepled legal
sland of the Department, However on effect of this reversal of
credit on demandg raised, | nole that all the citations are in faveur
of the party. Thus if, modvat is paid with inlerest the advantape is
tn party's favour. Therelore, | arrive at the decision that though the
demand is legally sustainable, an effect of roversal of fall modvat
credit availed with interest, ithe same is not enforeeable, ©
The Commissioner did pot pive any order regarding recovery or
conlirmaton of demand of the amount demanded. However Yhe I
Comnissioner imposed penalty under section Rule 57AH of Lhe ersiwhiie

Central Excise Rules, 1944 read with Rule 12 of Corweal Crodil Rules,

2001,/2002 and Rule 14 of the Cenvat Credit Rules, 2004 read with

geotion FHAC,

LR L
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4 Appeal No, EA0TEDS

erraneeusly refunded the provisions of the Scction 1A or 1] AR shall apply
miutatly prentandiy for soch recavery. Neither Lxplanation-T to Rule 003} refiors o
Ruie 13 fur impasition of penalty i the mansfacturer does nof pravy i amount due
under this sub-rute nor Rule 13 provides fur penalty in this rogard, In view of
these circumstances, following the Tribunal's madgment in the case of COF v,
Sangrur Agro Lid, (supea), T hold that no penally is imposable on the Appeltant
under Section 11AC and as such die impugned order upthu]ding the penalty un the
Appeltant under Section 11TAC is not sustainable. Phe impugned order, therefore,
is st aistde and the appenl is allowed,”

R ki EE O e ———i—

2.2 The learned Counscl asserted (Hat Seetjon | 1A cannel b involed

for the violation alfeged in the show-cause notice and the penally under

Section [TAC cannot be imposed.

3. The learned AR for the Revenue rebied on decision of the Hon'ble
Supreme Court in the case of Rajasthan Weaving & Spinning Mils -

2009 [238) ELT 3 (8C} and asserted that even if the amount demiarded

his Leen paid, penalty under Section 1 1AC can stil] be imposed.

q. We have considered the rival contentions, We find that the Order-
m-Griginal does not confirm any demand whatsoover, The order however
imposcd penalty under Section 11AC of the Central Dxcise Act read with
Rule 57AH of the erstwhile Central Excise Rules, 1944 pead with Rule 12
of Cenval Credit Rules, 200172002 and Rule 14 of the Cenvat Credit

Rules, 2004,

4.1 In the decision of Hon'ble High Court of Punjub & Hatryana in case
of COE, Lathiane Vs, Sangrur Agro Ltd. — 2070 284) ELT 25 (P&H)., the
Hoen'ble High Courl while examining the similer case has obscrved~as i

foHows: -
e

*3. The short question is whether the respondent is tishle 1o pay penadty and
interest en the excess amount claimed by it? The Caommissioner (Appeals) as well
s The Tribunal have held that provisions of Section 1FAC of the Central Excise
Act are inapplicable as they rebawe only 4o shoer payment of duty, whereas the
present case relates o reversyd of the excess amount claimed by the respondent o
terms of Rule 8(34b} of the Cenvat Credit Rubes, Apart from the abowve, & perusal
of the language of Section TTAC of the Central Excise Act shows that the same
would be applicable onby if in caze where there {5 an attempt to evade duty, The
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