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1IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUMNAL,
: REGIONAL BENCH : ALLAHABAD

Ex. | Ngs.5 1/1

Arising  out  of  OIA No.NDI!EKCZUS;’DDMAPP;BE1;2{114~15 dated
14/01/2015 passed by the Commissioner (Appeats), Central Excise &
Service Tax, Noida.

For approvaf and signature:

HON'BLE M, ANIL CHOUDHARY, MEMBER [JUDILIAL)
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Shri 5. C. Kamre, Adv. for the Appeliant (s}
Shri S. 1. Sahu, Asstt.Comnir. [(A.R.) for the Respondent

CORAM:

HONBLE MR. ARNIL CHOUDHARY, MEMBER {IUDICIAL)

DATE OF HEARING & PRONOUNGEMENT @ 28.04.2016




2 Fo Appenl Ne 3F01EAS

par Mr. Anil Choudhary

The appeliant, M/s Orient Bell Ltd., is in appesl against Order-in-
Appeal NO.NDUEXCUSI&DEN&PP{EZUZDM—15 dated  14/01/2015
passed by the Comrmissioner (Appeals), Cenkral Excice B Service Tox,

Woida,

2 The issue in this appeal is whether the appellants who acquired
the sauaring and champering machine on  21/1/2004  for
Rg,21,66,692/- and availed Cenvat cradit of Rs, 3,46 ,671/- disposed of
spid of the machineg after user on 3/3/2010 after using the same for 24
guarters at Rs.41,000/-, is liable to pay duty under the provisions of
Rule 3{5) read with Rule 3(54) of CCR on the transaction vahie or on
the balance Cenvat credit as it reduced by the number of guartess
ysed, that is, Rs.1,38,668/-. SCN dated 26/12/12 was issued pursuant
ta Audit as it appearsd to auditfrevenue that the appeiiant have
remaved capital goads during the period March 2010 to luna 2011 and
accordingly, on amount the capltal as5ets was peyuired Lo pay duty on
the squaring In champering machine, under the prowisions of Rule 3(5)
baing Rs.1,38,668/- instead of duty under Rule 3{5A} on the
rrapcaction value amounting to Rs.4,223/- . The appellant contested
the SCM and the same was adjudicated vide OIO dated iRl
levying duty on the champering maching under Rule 3(5) of

Rs.1,38,668/- atong with equal amount of penalty under Rule 15 (2) of

CCR resd with Section 11 AC of the Act,




3 Ex. Appeal No.SF91AS

3. Being aggrieued, the appellant preferred appeal bnefore id.
Commissioner (Appeals), who vide the impugned order, was pleased
o allow the appeal in part bt confirmed the demand of duly on the
champering machine chserving that the appelfant used the machinery
for 24 gquarters, which reduced its the value by 80%, at the rate of

2,50 per quarter.

4, Being aggrieved the appellant is in apped] before this Tribunal on
the grounds that the appeliant have disposed of the champering
maching as scrap and as such Cormmissioner has arred in confirming
the duiy under the provisions of Rule 3 (5 of CCR. The appeliants
have used the machine for & years approximately before scrapping it
due te wear and tear.  Further, the appellant sold the miachinery as
condemned or scrap items through sale invoice dated 2/3/2010. As
the appellants have rrpated the machinery as waste and scrap and
ateo sold the same as wasle and scrap, the duky 1S payable on the
transaction value under the provisions of Rule 3{5A} of CCR and id.
Commissioner erred in disallowing the claim confirming the duty under
Rule 3({5) of CCR. it |s further araued that the machinery was
dispased of on 2/3/10 and duty paid vide debit entry dated 5/3/13,
Cenvat credit accordingj;he transaction value, was reversed, as there
was confusion, tf Cenvat credit had been taken earer. Ther.e iz no
contumacious conduct ar concealment on the part of the appellant.

Further the demand have been confirmad arpitrarily and there is no

lecal provisions for the same. accordingly, he prays for allowing the

-
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appeal with consequential benefits, 4
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3 Ex, Appread No 51911/05

5. The ld. AR for Revenue relies on the impuanad orcer,

8. Having considered the rival contentions, 1 find that the ld.
Commissioner have withoul any sanction of law arbitrardy held the
champering rmachine at the ime of the sale was not in scrapfwasta
condition. In absence of any ground-rules uncfla,r the Statute, the
fevenue has to accept the treatment of the machinery by the
assessee. Even by Rule of thumb, 1 find that the sale value is
Rs.41,000/- which is approximately 2% of the acquisition price af the
machine. Thus, by Rule of thumb, it is definitely disposed off 25 waste
and scrap, Accordingly, 1 allow the appeal. The impugned oygler is sat;
aside to the extent its confirmed duty on the disposal of the

champering machine along with penalty.

7. Thus, the appeat is allowed. The appellant is entitled to

conseguential benefits, If any, in accordance with law.

{Pronounced in the open Court)

(ANIL CHOUDY ARY)

ER {JUDICIAL}
ITEHT MEMB {







