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THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL

i REGIONAL BENCH : ALLAHABAD

¥ COURT No. I

APPEAL No, /519127201 5-EX{S M

out of Orders-Appeal Roo HPUEXCUS/O00/APPEALS-
VIS passed by Commissioner of Central Excise

& Cusioms {Appealst Meerul)

i 72

{Arsir
Fha4/20014-1 5 daed

Forapproval and signature:

Honble Mr, Auit Choudiary, Member (Jil(licini'}

L Whether Press Reporter may be allowed to see | No
h

the Order for publication as per Rule 27 of the

CESTAT {(Procedure) Rules, 19827

Mether witid be released under Rule 27 of | Yes
the CESTAY  {Procedure)  Rules, 1982 for

- publication in any authoritative report ar not?

Seen

of the order?

AT TWhetner order s 10 be ircuisted o the | Ves

fDepartment Authorities?

w e e T T /\\hj}‘-\

M/s Shri Rathi Steels Lt Appellant

Vs, ‘ ' (/

Conmmnisstoner of Cenfral Fxcise, Meerui-1 Respondent

Shri 8.8, Dabel Advocate, for Appellant
Shr Pawan Konar Singh, Superintendent. (AR), for Respondent

CORAM:

E-ﬁ‘,q‘n’%.)it Mr. Anil Chowdhary, Member (Judicial)
Date of Hearing & Date of Decision: 07/10/2016

FINAL ORDERNO. 70986/ 2006
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fx Appeal No. 351972135

Per: Anil Choudhiary

fled by, M/s Shri Rathi Steels

e
e

.
The presernt appeal

Lid., agay Order-in-Appeal Na.
HPU/EXCUS /G007 AP 3-1/144 /201415 dated

L

20/02/2018 passed by Commissioner of Central BExcise &

Customs {Appeals), Meer

2, The 1ssuc in this appeal js whether the :;1ppefl:::ml’:
manufacturer who cleared finished goods to M/s DLF i‘id
(SEZ Developer) under bond without payment of duty and the
same were again retummied o the appellant by M/s DLF Ltd
(SEZ Developer] under bonded Challan for replacement, and
on falure of the appeillant to replace in the time permitted
M/s DLF Lt (SEZ Developer) deposited the Excise duty, and
claimed reimbursement rom appellant, the same was taken
credit of by the appellant, whether the said credit was righth
taken by the appellant,

3. The brel lacts are that the appellant m.anufa(:tm"er':‘%\‘_}g:-f'
Bars and Rods of steel and ron ete. cleared and supplied MS
Bars (TMT]/Reinforcement Steel to M/s DLF Lid (3EZ
Developer} undoer ARE. Iﬂ Jrecedure without payment of duty
vide seven inveices dated 28-29/08/2008 for a total quantity
of 200,730 MT vatued at Rse73, 31, 043/ involving Excise

duty of Rs.10, 57, 135/, The goods so supplied were found to

be defective and after obtaiiing permission from the SEZ




Fx Appeal No. 31812/15

d 0571272008 the purchaser-

Authority, vide permission dat

%V/ Developer returned the goods vide pre-authenticated

S
3

Challan under rule 27(9) of 5BEZ Rules, 2006 wherein the

Chaltan is marked "or removal of defective goods to domestic

Alacement, rotl !’c-_r sale deflective material for
replacement,  material  vemoved  vide  permission  No.
Cus/DLEF/Mise /2000/87  dated 05/12/2008" giving .the
value and the duty involved. Accordingly, vide & such
Challans the total goods supplied was returned. As the

mutaciurer could not replace the defective goods

within  the ume  permitted, M/s DLF (3EZ  Developer)
deposited the duty of Rs.10, 87, 084/- with GAR Challan
l'f;};{-rlrrﬂ:}c-':r DU/09-10 dated  23/07/2009  after obtaining
permission  from SEZ authorities  vide  letter  dated
| 37/04,200%, Thereatter, Mjs  DLF  Ltd. claimed the
renmbursement of the said duty of Excise pad, from the
appellant wvide their letter dated 26/08/2009 enclosing the
copy ol original BExcige duty payment Challan dated
230772000 The appellant then tock Cenvat credit of the
sardd duty of Re 10, 57, 084 /- \-*i.df:: Entry No. 2162 dated
21/08/2009% in then Cenvat register. Subsequently, the
appeliant reversed the Cenvat credit so taken vide Entry No.

PL/1E/2009) The goods se received back from

DLF SBEZ were entered in the daily stock register and
therealter removed on payment of duty o a separate set of

buyers. The appcliant thercalier made an application before
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the Commissiener an Sth January, 2011, praying that they be

allowed to take Cenval credit of Rs.10, 57, Q8f-‘l~/~ paid Ty
them to the SEZ Developer for the defective goods, which were
returned to them and could not be replaced. On such
applicatoen the Revenue issued Show Cause Notice dated
1370972013 as it appeared to the Revenue that the goods
returned by the SEZ Developer where the final product of 1‘.‘1’1\(—?
appellant which had been cleared without payment of duty T{):r
supply to the SEZ Developer under bond and as such 1o
Excise duty was paid at the tme of cearance. The appellant
had claimed Cenvat credit under Rule 16 of Central Excise

Rules, 2002, but as per the said rule it appeared, that this

rule applies in respect of geods on which duty has been paid
at the time of removal and the said goods are subsequently
brought back to the [actory. The show cause proposed 1o
disaliow the Cenvat credit of Rs. 10, 57, 084/ as wrongly
taken with further proposal to appropriate from the amount
already reversed along with interest and penalty was also

proposed,

4, The Show Cause Notice was adjudicated vide Order-in-

Original No. 35/Aadd). Commissioner/M-11/2014-15  dared

12/09/2014, on the contest conflirming the demand of Cenvat
credit under Rule 14 of Cenvai Credit Rules, 2002 and
farther appropriating the same from the amount already

reversed. Further, interest was demanded for Rs.27, 108/-.

J;r\ A \{i 2N
‘,u_%/
!
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5 Ex Appeal No. 51912/13

However, no penalty was imposed. Being aggrieved the

wefore 1d, Commissioner (Appeals)
wito vide the bmpugned order was ~leased to reject the appeal
L] PUE : }

the Order-in-Original No. 35/AddL

uphotd

Commissioner /M-I a3114-15 dated 12/709/2014 obhservin
! >

hat Ruie 16 of Central Excise Rules, 2002 clearly suggest
that it is applcable only m respect of those situations where

duty had been paid on the finished goods at the time of their
initial  removal from  the factory. Under the facts and
cireumstances it was held that it s ciear that the provision
envisaged under Rule 16 of Centrat Bxcise Rules, 2002, have
not been followed properly. Being aggrieved the appellant s

ore this Tribunal.

o1

5. The 1d. Counsel for the appellant urges that they are

(o tale the Cenval credit Rule 16 of Central Excise

[

rRules, 2002 carved oult a speaal provision to cater 1o a

sifuaiion where duty paid goods are received back by

factery /roanuiacturer for being remade, refined,

reconditioned or any other reasen. In the present facts it is

undispuied that the appeilant have received back the goods

o the SEZ Developer on payment of duty for being

reconditioned  ete. It is  further admitted fact that the
appeiiant have entered the goods in the stock register and
dherealter removed e same on payment of duty to other

puyers. 1t is further urged that u mnder the provisions of Rule of
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Cenvat Credit Rules, particularty Rule 3, the goods has been

admittedly received on payment of duty, the appellant is

entitled to take Cervat credit of the same. The 1d. Counset

> of clandestine removal, the

further urges that it is nol & ca

goods were removed under proper ARE -1 procedure under
bond to the SEZ Developer. Further, the said deveioper under

proper procedure rewwrned the goods, under bond, {or
i

replacement and when the said goods could not be replaced
within the given time, the said SEY, Developer paid the duty
which have been claimed from the appellant and the said

claimt have beern admitted and entertained by the appellant.

Accordingly, the appeilant shouid be held entitied to take the
Cenvat credit under Rule 3 of Cenvat Credit Rules read with
Rule 16 of Central Excise Rules, 2002, it is further urged that

wnder Ritle G of Cenvat Credit Fuies, Challan iz one of (Je

dury paying documents on which credit can b taken.
o | 4 i~

it

L

6. The L AR Tor the revenue relies on the impugned order.:

7. Maving considered the rival con tentions, I ind that it is

e
il

cods were remoaoved under bond

undisputed fact that the g
under the procedure and i'j)E:-l'i'E']‘;SSH.')]C under jaw. Further, the
goods were again received back, bewng defective, under proper
procedure arid permission. Further, the duty was paid by the

SEZ Developer on nen-tutfiliment of the condition of the bond,

as the appeiant could not retwrn the goods within the
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stipulated time. Such duly was admittedly paid, although

and the same have been

under wrong head {Custe

accepled By the appel Accerdingly, | hold that the

e

procedure of Rule 16 of Central Excise Rules, 2002 does not

way 1 denymg the credit. | hold that the

COTne

Diled to take credit under Rule 3 of the Cenvat

appe
Credit Rules as ithey have z—}c'if‘n:i‘g.teciiy received the poods
under proper documents reflecting the duty involved and the
said dutly have been admittedly paid on the removal of the

goods, being the SEZ Developer, to the appeilant, Accordingly,

Howed and the smpugned order is set aside.

)

the appeal is

The appellant is held entited (o take the Cenvat credit of the
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