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2 Ix, Appeal No 53479414

Per Mr. Anit Choudhary

The Appellant, M/s Avadh Alloys Pvt, Ltd., is in Appeal against
Qrder-in-Appeal  No. 170-CE/APPL/MRT-1/2013 dated 17,12.2013
passed by Commissioner of Central Excise {(Appeais), Meerut L.
Z. Brief facts are that the appeltants are engaged in the
manufacture of M.5.5¢trips and under the provisions of Section 3A, the
duty was payvable on geemed production under Notification 32/97-CE
dated 01.08.1997. The appeliants filed declaration dated 20.08.1997
under Hot Re-Rolling Steet Mills Annual Capacity Determination Rutes,
1997 and opted for payment of tax under the Scheme read with Rule
96ZP sub-rule 3. The ld.Commissioner determined Annual Capacity of
Production (ACP)Y vide letterforder dated 23.07.1998 whereby, the ACP
of the appellants’ unlt was flxed at 7368 MT. As permissible under
Rule 4 (2} of the Hot Re-Rolling Steel Mills Annual Capacity
Determination Rules, 1997, the appeliants revised the parameter
{determining factors) under permission granted by the
id.Commissioner  pursuant  to  which vide  Order  dated
19.05.1958/29,10.1998, the ACP was re-determined on 1968 MT, but
in view of the provisions of Rule 5, which provided that in case the
annual capacity determined by the formula in Rule 3 (3} in respect of 2
mlii, is less than the actual production of the mill during the financial
yvear 1996-97, then the annuat capacity so determined shall be
deemed to be and equal to the actual production of the mill during the
financial year 1996-97. Accordingly, the actual preduction for the
financial year 1996-97, was 4641 MT, the revised capacity was

determined on 45641 MT i.e. per annum w.el.*f, 09.09.1998. The

A




1{;"%{

A Syl 01 uosuURdwoY W /69661 1EaA (epusuly 2yl A0 Laybirg
51 wononpoJd jemIde Ayl 24aum 'Syl ‘g BNy Ui paliaed Sl aLBs
ay) pue (£} £ sy Ul uaalh Apnedes Jo UopRUILLIBIBD H6) paquasssd s
EALLI0) BY3 S8 J8YT PIay LoD xady 3|G,UCH B4] HUM BNUBADY 23 40
HNOAER) W1 PIPINAR SEM BNsSE AU 110z A0700 paIep Japo SPIA Iauabo
papiap sigadde 10 young g Ul HN0D alUBIdns SIOUoH 2U3 8044
jpadde ue pailajaid onuasaYy Uayeadayl, 200277061 Pajep 19pi0
DpiA UONBIIWE UC PASSRUSIP SEM UDIYM ‘000Z 40 8b "ON uoned||ddy
oouaie)aY ASIXE (BAUID AP PRARYEINY 3O NCD ybiH  219,UCH
ayy auojeq jeadde ue patiajaad anuasay aul ‘pasailBbe bued ¢
oouweied
pOSIARE YIMm (230 JOU S30p & BNy 52 G SNY JO BNHIA AQ uopanpodd
[2Rpe aul ‘L6-9661 JRRA |BPRUBLY B} UC DPISEY Apoedes  jenmpe
ayy jou pue ogendde aq neus (Z) v iy WM pedd (¢} £ any Jo
SWID] Ul DALLLEIDR-31 AjDeded U3 ey BUIp|ol Da5sassE ey adde
ay) Jo sieadde syl pamaojie '000Z°10'90 paep {8d) GN-000Z/9G/7'ON
BpIo  feuy Buag aN-66/1L5T/3°0N  leaddy  pue 6661 G ED
ap (ga) GN-66/LGY/YON  JapIG feuld  Buleq AN-66/+0T/3'ON
leaddy Ul [2URGHLL S|U) PUe [RUNQLLL $IW) 810390 JOV B LLaR SI9PI0
ayy wiog pabuageyd sjueodde 3L C/6-9561 segA ay) 103 wopanposd
jEnpae auy o paseq wouug tad Lk TGP PAURD) SEM Aypeded jenuue
{/661°80°0C PPIEP 3D-Z6/GY UGTIEDHIION 3pIA paonponll 52) § 2Ny Jo
SthJan U] EeAsmOl  Cwnuue 150 L4 081Z 18 pRUULDISR SEM AJseden
DR5[ASL DY) paplelf sem uoissiLtad YMym 0] lgawedeg pasiaol

jo Padsal ul §66T 11757 PAIER uoneiepop paly uiebe pey syugjadde

PLGLESEON [y N c




4 Ex, Appest No.53479/14

determined in terms of Rule 3 (3) read with Rule 4 (2) ACP will be
taken as ACP for the financial year, 1996-97.

4, Several periodical show-cause notlces have been issued on the
appetlants  during  the  pendency of  the aforementioned

adjudication/appeats, which are as foliows :

S1. | File No. Date I'Paricd of | Amount
Mo, show-causn invalved
notice
T [V(3010emy/ 16778 | 01.04.1499 Sop.68 to | Rs.2,18,655/-
Moy, 88
2T R0 Dem/ 161/98 | 04.05.1995 Dec.o8 1o Re.1,30,381/-
3an.99
3. | Via0)Dem/183/99 19051056 | Feb.99 " to | Rs.1,25,817/-
March. 99
A TUV{ShDem/2a1/98 I 31081999 | April.99 “"Tto | Rs.2,45,100/-
July.99
=TT VE0Dem/371/99 31.12.1999 Arg.99  to | Rs.2,45,100/-
Wov.99
& W 30)Dem 10572000 | 19.04.2000 | Dec.8d to | Bs.2,45,100/-
March, 2000
] [Totai Rs.12,10,153/-
- i .

5 Vide OIQ dated 27.02.2013, all the afore-mentioned show-cause
notices were sdjudicated in terms of Order dated 06.07.2011 and
differential duty of Rs.12,10,153/- was demanded along with equal
amount of penafty under Rule 962ZP {3) of the Central Exclse Rules,
1944 and interest. Being aggrieved, the appeliant preferred an appeal
betore the id.Commissioner {(Appeals), The appellant did not contest
differential duty, but disputed imposition of penaily and demang of

interest. The Id.Commissioner {Appeals) vide his impugned order

dated 17.12.2013, adjudicated the appeal and confirmed the 0I0.

o

Belng aggrieved, the appeliant before this Tribusal.
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G Ex. Appeat No.53479/14

1944 and the appeliant had not ralsed any objection. It was held that
the appellant is payable interest and penalty on the differential duty,

8. Having considered the rival submigsions, 1 find that the appelant
in the presenl case, had disputed in respect of annual capacity
dekermination rate right from the very beéinning and they also got
favourable order of this Tribunal as indicated above. The Revenue did
not succeed before the High Court also and i was only Dy the finai
arder of the Hon'bie Supreme Court dated &Y July, 2011 with the
matter of capacity production held in fxvour of the Revenue, In this
view, I hold that no case of deliberate default is made out against the
appeliant. 1 also nold that the differential duty became payable only
on pronouncement of the order of the Hon'ble Supreme Court dated
06.07.2011. Tt is admitted fact that the appellant paid the differential
duly {50°% was paid during pendency of appeal and the balance was
patd soon after passing of the OI0). Thus, there is no deliberate delay
on the part of the appellant. In this vlew of the matter, 1 hokd that the
appellant would be llable to interest w.e.f. 30 day of service of Q10
on the amount of duty péid nelatedly, if any., Such interest, shall be
calculated by the adjudicating authority and intimated to the appetlant,
The appeliant is also at liberty to calculate the interest payable, if any,
in terms of this orgder apd Med Llhe same for approval of the
adjudicating authority. Thus the appeal is aliowed in part, Penaity
imposed is set aside and the interest is payable as Indicated above.

{Dictated and pronounced in the open Court)
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