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IiNTHE (',USTDMS EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,

REGIONAL BENCH : ALLAHABAD

Ex. Appeal No.52122/14

Arising out of OIA No.0L/CE/AKO 2014 dated 08.01.2014 passed Dy
Commissioner  of Central Excise (Appeals), Customs & S.Tax,

Lucknow.

For approval and signatura:

HON'BLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL)

i, Whether Pross Reporters may be allowed ta ced
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

5. Whether it should be refeased under Rude 27 of tho
CESTAT {Procedure} Rules, 1982 far publication
I ary sltharitative report or not?

3. Whether His Lordship wishes to see the fair copy
of the Order?

4, whelber Order |5 to be circuiated to the Departmental
Authorities?

Rl

: Yes
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M/s Tribhuvan Industries Ltd.

VERSUS

L/

APPELLANT{S)

Commissioner of Central Excise, Customs & S.Tax, Lucknow

RESPONDENT (S)

APPEARANCE

Wrilten Submission made the Appellant (s}
Shri [, K. Debk, Asstt. Commr, (AR} for the Department

CORAM;

HOM'BLE MR. ANIL CHOUBHARY, MEMBER {JUDICIAL}

BATE OF HEARTNG & PRONOUNCEMENT : 23, 3, 2016

Col oposne. JOIRN 2006




2 P, Appreal Ne 52122714

Per Br. Anil Choudhary
The appellant is In appeal against order in appeat daled B/1/14
by which denial of Cenval credit on purchase of raw material have

bean upheld.

2 The brief facts are that the appeliant 15 3 manufacturer of MS
ingots duly registerad with the Central Excise Department and used to
fite returns required from time to time, During the financial year 2007-
2008, the appellant had purchased sponge iron being the raw

materialfinputs  from M/s  Chachan Metal Pyt Ld., Shamii,

Muzaffarnagar, a registered dealer under the Central Excise Act and

¥
o

had taken Cenvat credit amounting to Rs.2,04,875/-.

3. An enguiry was made by way of audit by the Central Excise

iy
PGSR

Audit Party in the premises of the Seller of the raw material, that is,
Mfs Chachan Metal Pyt Ltd., Shamii during the period 22/10/2008 to
23/10/2008. It was observed by the audit party that M/s Chachan
Metal Pvt. Ltd. had issued the invoices on the basis of the goods
received on endorsed invoices and have taken credit of Cenvat in RG-
230 register, which were ordinariiy issued in the name of M/s Chachan
Metal Pvt. Ltd., Kanpur, having a separate Central Excise Registration
number, which is also registered dealer under Central Excise. /s
Chachan Metal Pvt. Ltd,, Shamibi, neither at the time of audit nor
thereafter was able to submit any proof regarding movement of
rmaterial from Kanpur to Shamli, under the cover of the said endorsed

invoices.  According to the records, M/s Chachan Metals Pvt, Ltd.,

e
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Shamli, had. issued 10 Invoices to the appellant-Mfs Tribhuvan
Industries Ltd., Lucknow, This information was communicated to the
Asett. Commissioner having jurlsdiction over the appellant by the
Suptd. of Central Excise in Shamii vide letter dated 28/6/2012. Based
on this letter, show cause notice dated 18/9/12 was issued on the
appeliant proposing to disallow the Cenvat credlt of Rs.2,04,875f- on
the purchase made from the said M/s Chachan Metals Pvt. Ltd., Shamii,
in Septernber 2007, as it appeared to revenue that the appeliant have
tzken Cepvat credlt on the basis of invalid invoices. 1t further
appearad that burden of proof for the availability of credit lies with
person taking credit as required under Rute 9 {5) of CCR and further,
penalty was also proposed under Rule 15 of CCR read with Section 11

AC of the Act,

4, The appellant contested the show cause notice by filing veply, It
was stated that credil was taken an receipt of inputs along with valid
duty paving documents, namely, Invoices Nos. 19, 20, 21 and 22 all
dated 18/9/2007 issued by Mfs Chachan Metals Pyt Ld.. The invoices
contained all particulars which are essential for the taking of Cenvat
credit, The involces issued by duly registered first stage dealers
contained particulars of payment of +:iut_~,,r by the manufacturer and all
relevant information prescribed under the Rules, had been given
therein. There was no  reason to doubt  the validity of the
documents/invoices. Further pointed out that in paragraph 2 of the
SCN, it is stated that the Invoices in guestion were issued on the basis
of the qoods received on the endorsed invoices, which clarlfies that the

Mf}‘\
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gonds were definitely received at the registered premises, at Shamli,
accordingly, taken credit ang subsequently, Credit was transferred to
the appeilant on sate of sponge tron. For any lapse on the part of M/
Chachan Metals pyt. Ltd., Shamll to show the tdocuments in support of
transportation from Kanpur office to Shamli, cannot lead to adverse
inference against the appellant. Tt was alsp pleaded that if there is any
shortcoming on the part of the suppller, M/s Chachan Matals [Pt Ltd,,
then revenue can take artion on them byt not on the present appellant
under the facts and circumstances of the case. There Is N6 malafice qr
contumacious conduct on the part of the appaltants, hence, extended
period of Kmitation is not invokahle, Further, refiarce was placed on
the ruking of this Tribunal in the case of M/t Sadashiv Castings : 2005
{187} ELT 487, wherein involces under which, assessee had recejvert
the inputs from regislered dealers, having contained af informaiion.
The Tribuial took a view that assessee was not Fequired to cause
further investigation to ensure tha*t appropriate duty is paid on inptiks,
It was also heid that in absence of fraud, collusion, et cetera on the
part of the assessee or not established by Revencve extended perind of
firnltation Is not invokabie. It was atso held that the revenue case is
based or; assumption and Presumptions and there is na material to
proceed against the Present appeliant, It was further stated that, it
was  admitted by the revenue that the goods were received by the
seiter, M/s Chachan Metats pPut, Ltd., Shamli, on endorsed invoices.
Thus, the Revenye have found hothing wrong in taking of cenvat cregit

by the suppiier that Is M/s Chachan Matals Pvt. Ltd., Shamii. In thig

view of the matter, no adverse inference can be drawn on the present
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appeliant. It was slsg stated that it appears that the SOme

larries/truck on which the goods started fram Ramchandrapur {Orissa)
to Kanpur, wers diverted ta Shamit, as Eugame company/Person have 4
aot office at Kanpur g GShaml. It was also contended that in the

course of audit, the goods 1n guestion were found to have reached at

Shamli which is sufficient 1o prove that the sponge irof in question did
reach at Shambli office of the suppiter-M/s Chachan Metals Pyt Lici..
peliance is also placed on the ruting of this Tribunal in the case of M/s
L axmi Metal Industries 2013 (287) ELT 48/, wherein the Tribunal had
abserved that the goods have nean recelved with proper documents
shiowing payment of duty and there belng no dispute about the
credentiale of the cenvatabie invoices issued by reglstered dealer and
accompanying goods, the buyer cannct be expected to go pbeyond that
to wverify and find out as to whether the registered dealer had

purchased the same legally or not.

5. ‘The SCN was adjudicated vide OI0 dated 16.08.2013, wherein
the proposed demand of duty was confirmed with interest and equal
amount of penalty was imposed under Rule 15 of CCR read with
section 11 AC of the Centrat Excice Act, 1944, 1L was also observed
that the invoice issued by M/s Chachan Metals Pyt Ltd, Shamili, are
not issued by first stage dealer and' M/s Chachan Metals P'vt. Ltd.,
Shamii have not received the goods directly fram the manufacturer
located at Ramchandrapur, {Qrissa) instead of the goods have been
supplied by the manufacturer 1o M/s Chachan Metals Pyt btd., Kanpur,

who have further sentfor the said the goods to M/s Chachan Metals
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Pvt. Ltd., Shamli. As Mfs Chachanm Metals Pyt Ltd,, hawve Failed o
provide detalls of transportation  from “anpur te Shambi and
moreover, transport documents/GR pertaining to the subject goods
shawed destination at Kanpur. Thus, it was conciuded that in absence
of evidence of movement of goods from Lucknow to Shamli the
movement of goods from the M/s Chachan Metals Pvt. Ltd., Shamii ta
the appellant at Lucknow is also not established. It was furthor
observed that the cenvatable invoices issued by Mfs Chachan Metals
Pvl, Ltd., Shambti, which are the basis of credit by the appellant, at
the bottom) of the invoices debit endorsed the clearing bustard duly
stamped and signed by Director of Tribhuwan Industrics Ltd., 30 find
that the goods under reference have been sent by them directly from
the manufacturer, that is, M/s Orion Ispat Ltd. Orissa had on specific
dates, The dates on which invoices by them were issued. It was
further abserved that invoice number 12238 dated 6/9/2007 issued by
M/s Orion Ispat Lbd., Orissa, are ostensibly recelved by M/s Chachan
Metals Pvt. Ltd., Shamb on 12/9/2007 {as per S{.No. 22 of the RG-23
Register} whereas the certificate entries of inputs in both on Invoice
NMumber 19 dated 18/9/2007 issued by M/s Chachan Metals Pyt Lict.,
Shamtt showed the goods as received ar Ramechandrapur on
107972007, The Bilty/consignment: note number 726 dated 6/9/2007,
issued one M/s Kaushalya Roadways,, Orissa for Truck No.UP78 8N-
4321 showed the conslgnment to be heading to Kanpur from Keonjhar,
(Orissa} on  6/9/2007 alsg  as the gonds were allegedly
forwarded/transferred to M/s Chachan Metals Pvt. Ltd., Shamli by M/s

Chachan Metals Pvt, Ltd., Kanpur and received by the dealer at Shaml|

va
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on 12/0/2007, they cannot claim o have the possession of subject
goods at Ramchandrapur on 10/5/2007. accordingly the invoices were
held to be not proper duty paying documents as it appearsd to
reverue's that goods did not accompany with the Cenvatable invoices

issuad by M/s Chachan Metals Pvt. Ltd., Shamit,

6. Reing agarieved the appelfant preferred appeal before ld.
Commissioner {Appeals) who vide the impugned order dated 8/1/14
was pleased to reject the appeal, agreeing with the findings of the

adjudicating atsthority.

7. Being aggrieved the appeliant have preferred the present appeai

tefore this Tribunal,

8, The appeltani have prayed tor disposal of the appeal on e s

and submitted written submissions. It s urged that the SCN was

served and no case is made out. The SCN is based on assumption and
presurmptions.  The SCN tacks on the material facts For lack of proper
investigation, as no investigation has been made alt the end of the
transparter, who transported the goods from Orissa te Kanpur and
then onwards to Shamli. It is further urged that in view of the fact
that the Revenue is satisfied with taking of cenvat credit by M/s
Chachan Metais Pvt, Ltd., Shamibi, there can be no disailowancé in the
cenvat credit taken by the appellant, duly passed by the seller to M/s
Chachan Metals Pvt, L., Shamli on sale of input to them, and further
argued that without any contrary finding, the demand has been
confirmed only on presumption and assumption.  Further It 15 stated

that the extended period of limitation is not invakable under the facts

F
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and circumstances, relying on the rufing of the Hon'ble Supreme Court
in the case of M/= Pragathi Concrete Products (P) Ltd. : 2015 {322}
ELT 81%, under the fact that the unit of assessee was audited sevaral
times and physical inspections carried out by the Revenue during tha
period of dispute, case of suppression 1s not made out and accordingly,
it was hefd that extended pericd of limitation is not attracted. Reliance
is atso placed on the ruling of this Tribunal in the case of S. K. Fois
Ltd., V5. Commr. of Central Excise, Rohtak : 2015 {315) BELT 258
{Dethi-Tribunal) wherein the allegation by the Revenue that the first
stage dealer was not in exlstence under the fact that raw materials
recelved by the assessee which were used by him in the manufacture
of the final products on which appropriote duty of Cxcise was paid and
©mornthly returns, were filed, It was held that the burden placed upan
manufacture under Role 7 {2) of Cenvat Credit Rufes, 2004 stands
discharged. [t was also held that manufacture cannot be expected to
undertake the investigations, like Revenue officers as long as he is
receiving the goods from a known dealer under the ¢over of invoices
and rmaking payment by cheques for the same.  He is deemed to have

discharged the onus placed upon them, under the sald Rules.

7. The I.A.R, for Revenue relies on the impugned order. He has
taken me through the copies of invoices in guestion, which has been

placed In the appeal book at pages 77 ta 80.

&, Having considered the rlval contentions, from a perusat of the
invoices In question, I find that the so-called certificate finviices) as

mentioned in the Order-in-Original, in the Invoices, has been mis-

G
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coneeived .t"’" the adjudicating autharlty as a certificate by the
appellant. In fact, it is certified by the seller of inputs - M/s Chachan
Metals Pvt. Ltd., Shamli dated 18/9/2007, certifying that the goods
covered by  the Invoice  where recelved directly  from
factory/Depot/consignment agent located at Ramchandrapur, Orissa. |
find that the adjudicating authority misread the document by
interpreting it as this certificate is given by the appetlant {eading o the
Honical conclusicn drawn,  Thus, [ find that the impugned orders
suffer with mistake of fact and accordingly, the same |s fit to be set
aside, Further It Is the admitted case of Revepue that M/s Chachan
Metals Pvi. Ltd., Shamii, received the goods along with the endorsed
ivoices, which is a normal trade practice where goods are resold
during transit. That there is nothing wrong in diverting the goods in
transit by the same Company, that is /s Chachan Melals Put. Lid.,
Kanpur to their own office at Shamli. Further, I fnd that it Is an
admitted fact that the revenue have accepted Lthe taking of credit by
M/s Chachan Metals Pvt. Ltd., Shamli. Accordingly, I allow the appeal
and set aside the impugned order. The appellant will be entitled to

consequential benefits, in accordance with law.
{Pronounced in the open Court)
7.
. \-....;'1_ M i
(Anit Choudhary)
mm Member (Judicial}
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