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{N THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Ex.Anpeal No.52962/14

Avising out of OLA NG.39-CE/LKO/ 2014 dated 2770172014 passed by
vhe Commissioner (Appeats), Central Excice & Service Tax, Lucknow.

For appreval and signature:

HON'BLE MR. ANIL CHOUDHARY, MEMBER fIUDICIAL)

aaaaaa [ER L P IR IECE L e PENITD Do b

1, Whoether Press Replrlers mey be allowed Lo sod
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Ruies, 1aR27? i [+

2. Whether it should bo reloased under Rule 27 of the
CESTAT (Procedure) Rules, 19482 for pLeblication
in any authoritative Teport or not? A

3. Whether His Lardship wishes 16 ste the fair ooy

af the Order? L Seen
4. Whether Order is 1o be circulated to the Departinental —
Authortbies? T Yes ; oy
F
[—— . L : - - ),
M/s Birla Corporation Ltd.
LAPPELLANT(S)
VERSUS

cCommissianer of C.Ex. 8 5. Tax, Lucknow

RESPONDENT (5}
APPEARANCE
Shri Bipin Garg, Adv. for the Appellant {s)
She W, K. Shastri, Asstt.Commr, fa R for the Responoent
CORAM:
HON'BLE MR. ANIL CHOUDHARY, MEMBER {IUDICIALY J——

e,
- . QT aia
DATE OF HEARING & FROMOUNCEMENT 20.10.2055 "gimfﬁ ;‘p"-"*f%\\
\ ’{’rlg,f-’_.';
e '

FIHCLG qroer w0, [0 {@OKQU%

g =



g~

Ex, Appral No. S2962714

Per Mr. Anil Choudhary

The appeliant is in appeat against orger in appeal dated 27/1/14
passed by Commissicner appeals Customs Central E:éciaa—:- and Service
Tax, Lucknow, by which it has been held that the place of removal in
the case of cement sold FOR-destination is the factory gate and as

such, the appellant is not entitied to take Cenvat credit on the service

tax paid on transport charges for transportation of cement from the

factory to the premises of the buyers.

2. The brief facts are that the appellant is engaged in manufacture
of cerment. The appellant have been taking Cenvat credit an vartous
inpuUts, capital goods and Input services. 12 pericdical show cause
notices were issued for the perioo Movember 2010 to October 2011 as
it appeared to revenue that the appellant is not entitled LG take Cenval
credit an outward freight for transportation of the fnished goods from
the faclory to the premises of the deater/custorner olalling Lo

Re.48,80,335/-.

3. The appeillant appeared and cankested the show cause notices. It
was contended that the they were paying duty on basis of retail saie
price preprinted on the cement bags as per notification number 4/2006
. CE. It was comtended that the goods are sold on FOR basis on the
door step of the buyer and as such, door step of the buyer is the
“piace of removal” as defined under Section 4 (2){¢) of the Central
Excise Act, as place of removal includes and any other place or

premises from where the excisable goods are to be sold after their
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Ex, Appeal No. 52962714

clearance from the factory. That raliance was also placed on CBEC
circular number 97/8/2007 dated 23/8/07 wherein it has been
classified that the "place of removal” ia [he premises af the buyer
where - {i} the ownership of goods and the property in the goods
remained with the Seller of the goods till the delivery of the goods in
acceptable condition fo the purchaser at his door step, (i} the Seller
berne the rick of loss or damage to the goods during transit to the
destination and (i) the freight charges were an integral part of the
price of goods.  IU was further contended thal the issue being futly
‘imterpretational n pature there is no malafide, suppression et cetera
and as surh oo penal provisions are attracted. The SCN was
adjudicated and the proposed demand was confirmed ajong with equal
amount of penalty upder rule 15 (3} of CCR read with section 11 AC,
L '.: '.__Thse Add:ttnnai (“c:mm:s.smne: oheerved that the “place of removal”

‘the factory gdt.e In wew of the amendment in the definition of “Input

cepvice” in 2008 and 2011 for the words "from the place of removal”

with the words "up to the place of removal” were substituted,

4. Being aggrieved the appeltant preferred appesl hefore the
Commisslaner {Appesis}) wha vide the inpugned order rejected tihe
appeal holding that the definition of "place of removal” under section 4
(2)(iii}, applies to those premises from where the goods are to be sold
after their clearance from the factory. However, in the facts of this
case, the customer's premises is the ultimate destinatlon of the goods
and not to be sold further from there. Hence the customer's premises

is not covered under cfause (i) of section 4 (3){c) of the Act. The
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appellant had also produced the certlficate of chartered accountant
certifying that the sppellant have sold the geods on FOR-destination
basis and ownership of goods remained with the appelfant Uil delivery
of the goods to the parties at his door step, and for that further no
saparate payments have bdeen received from the purchasers on
goocount of transpost charges and further, freight charges was an

integral part of the orice af the goods.

4, Being aggrieved the appellant is in appeal-before this Tribunal.
5 The ld. Counsel for the appellant states that the issue is no
lenger res infegra and it i1s the settled by precedent decisions of the
Division Bench of this Tribunal and the Honcurable High Court.
Peliance is placed on the ruling in the cace of Ultratech Cement Lig.
Vs, Commissioner of Central Excise and Service Tax, Rohtak @ 2015
{371 STR 364 (Tri.-Del), reiying on Fhe ruling of Honourable
Chattisgarh High Couwrt in the case of Lafarge India Ltd. Vs, CC, Raipur
2014 (307 ELT 7 {Chhattisgark), it was held that no provision in
Wi Lenlral bxose Acl, 39449 O s rules or any circdlat sseed by Lhe
bhoard, that where duty is charged on the specified rate, the "place of
removal” wauld invariably be the “factary gate”. The place of removal
would depend upon the specific transaction in issue. Where the
removal is pursuant to saies on FOR-destination basis, with the risk in
the goods manufactured being borne by the manufacturer till delivery
to the customer at ts premises, and when the composite value of

sales include the walue of freight for the delivery to the customers’

premises, the “place of removal” would not Be at the "factory gate” but
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3 Fx. Appent No.52862/14

at the customer's premises, The id. Counsed further states that it has
been certified by the Chartered Accountant that since the cement is
sold on FOR-destination basis and therefore, the appeliant have
tegitimately claimed Cenvat credit on the service tax paid on the
freight charges for detivery from the factory gate to the place of the
buyer. The said certificate have not been found wrong and have been
grranecusty ignored by the Commissioner {Appeats). Reliance is also
placed on the ruling of Punjab & Haryana High Court it the case of
Ambuja Cement Ltd, Vs, Union of India ¢ 2008 (236) ELT 431 (P & H)
wherein under stmitar facts and circumstances, it has been hetd thatk

Cenvat credit is available to the manufacturer.

4, The [d.A.R. for revenue relies on the impugned order and further
piaces refiance on the ruling off Honourable Supreme Court in the case

of CCE, Nagpur Vs, Ispat Industries Ltd.

5. Having considered the rival contentions. I find that the ruling in
the case of Ispat Industries Ltd. (supra) relied upon by the Revenue, is
of rio heip as in that case the issue was as to the includibility of cost of
transpartation charges from factary gate to the depot which was the
place of remgval in the transaction value of the goods, under the
Central Excise Valuation {Determination of Price of Excisabie Goods)
Rules, 2000 under the fact that the assessee had cleared the goods
both directly from the factory gate as well as from the depot. 1 further
hold that in the facte of this case, “the place of delivery of goods” is
the customer's premises and the freight is borne by the appetant

manufacturer. The “place of removal” has to be held at the customer’s

A
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premises. This pesition has been clarified by CBEC in the Circular No,
ST/137/85/2007~CX-4 dated 23/8/2007. Even after the amendment
in kEhe definition of input services with offect fmm' 1/4/2008 replacing
{he words "from the pace of removal” by “up'm lho place of ramoval”,
the place of removal gets extended up to the buyer's premises in the
case of FOR-destinatlon aales apd as such, the said afnendment does
not make any difference, where the sales are on #GR--destinat]un
basis. In the case of destiration sale, the ownership and property is
transferred when the manufacturer delivered the goods 1o the buyer at
hi= premises. Accordingty, 1 hold that Cenvat credit of service tax is
available to the appellant an outward transport for FOR Saies made to

the buyers.

G. Thus, the appest iz allowed.  The appeilant is entitied o

consequential henefits, if any, in accordance with faw,

{Pronounced in the open Court)

{ANIL CROUDHARY)
MEMBER {JUDICYAL}
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