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2 Appea] Mo, SESMG 04
mad OrRDER NO. FleliEY S }gg 5

Per: Anil Choudhary

""m A 3 s
show-cause nolice dated 19.4.2012 was issued W‘Eﬂ audil

during the December, 10/January, 11 wherein il appeared that the
appellant was paying Service Tax on the labour charges only ‘and noi
paying T on value of spare parts and lubricanis used in the course of
servicing of the maotor vehicles. 14 appeared to Revenue that the practice
was not in tune under Rude 5 & 6 of Scervice Tax {(Determination of Value)
Rules, 2006 read with Section 67 of the FA read with CBE&C Circular
Mo, 96/8/2007-Service Tax. Further it appeared 1o revenue that the
CBE&C Circular No, 87/05/2006-Service Tax clarified that in respect of
spare parts and consumables, which bave been consumed during the
process and are not aveilable for sale, for availing such exemption in
terms of Notification No. 12/2003-8T, the goods must be sold and
conscquently they must be available for sale. It further appeared to
Revenue that whether spare parls or consumables are consuwmed during
the servicing of the vehicles, the Service Tax is to be discharged on entire
amount of invoice/bills including (he value of spare parts raised by the
parly against the servicing of vehicies. 11 was further obscrved in the
show-cause notice that where the party is liable 1o pay Service Tax on
the entire invoices/bills vaised by them, then by virtue of Notification No.
12/03-8T exemption is available to the extent of valuc of the goods and
materials sold by the service provider to the scrvice recipienl, subject 1o
the documentary proof of such sale exists and no credit of Central Excise
duty paid en consumables and spares has been taken. 1t was further

observed thal the appellant is not entitled (o benefit of Notiftication No.

12/03 as they are not jssuing scparate invoices for sale of spares. It

fﬂxu"'t
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4 Appead W STARE 194

. The learned Counsel for the appellant urges thal the issue 8 no
longer res infegra as the zame slands settled by order of another Division
Bench of (his Tribunal in the case of Samiech Industries Vs,
Commissioner of Central Excige — 2015 [38) STR 240 {Tri-Del), wherein
the assessee was providing the service of repairing transfonmer and was
using congumables like transformer oif and also component parts being
coil ete., this Tribunal hc!d{,in view of the fact that it is not disputed that
in respect of the supply of goods, used for providing of service of repatr,
Sales Tax/VAT is paid, which fact ts evident (rom the invoice on record. 1t
was also observed that when the vahue of goods used iy shown separately
in the inveice and on the same Sales Tax/VAT has been paid, the supply
ol the goods would have W be trealed as sale and the (ransacuon which
are sale cannot be a part of the service transaction. Accordingly, Service
Tax is charpeable only on the services/labour charges and the value of
the goods thereunder would not be includible in the assessable value.
The Tribunal Tarther observed that Rule 5{1} of Service Tax
(Determination of Value} Rules, 2006 has been siruck down as ultrg
vires, the provisions of Section 66 & 67 of the Finance Acl by the Hon'ble
Delhi Bigh Court inm the case of Intercontinental Consultants 8
Technocrats Pvt. Lid, Vs, Union of India & Others — 2013 {29) 5TR ¢
(Deb, it is cateporically held that the value of goods used for providing the
services which have been shown separately in ihe inveice, on which
Sales Tax/VAT has been paid, cannot be included in asscssable value

arcl no Service Tax can b charged on the same.

6.1  The learned Counsel draws our atlention lo the finding of the

Cornrsissiener (Appeals) , wherein it is observed as follows: -

H
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5.3 He further urges (hat in view of the fact that Board have accepted

the lepal position and heve not filed further appeal m {he matter, the

appeal is fit to be altowed.

7. Heard learned DR, who supports the impugned order. On guery

rom the Bench, as regards the matior has been seitled in view of the

Board's fetter dated 27.9.2013, the learned DR submits that the Tribunal

may pass appropriate order,
g, Having constdered the rival contentions and in view of the settled
lepal position in the case of Samicch Indusiries {supra}, upholding the
order of this Tributat by the Hon'ble High Court of Allahabad and also in
view of the letter of the CBERC accopied the legal posilion that the cost

of items supplicd/sold and there is documcrdary proul spucifically

ndicating value of the goods, the demand of Service Tax against the
assessce for the cout of the goods supphicd during repair does nnt anpear

pustainable. I this view of the matier, we sct aside the impugned orde

and allow the appeal with conseguential benefits.

9.  The stay application is also stand disposed of,

_a—rrr

P

( {Dictated and pronounced in Court) —

(RAJU} R (ANILCHUUDHAR\')
MEMBER (TECHNICAL) MEMBER (JUDICIAL)
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