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Approarange.

Quui Vineet Kumar $ingh, Advocate for the appellant

Shri Govind K. Dixit, Addl Comymissioner (AR) for the respondent

CORAM:
j{on’bie Shri . 8. Pruthi, Membey (Teehnical)

Han' ble Shri 2.8, Garg, Member (Judicial)

Date of hearing: 16{0972015
Date of decision: 1692015
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The present appeal 18 directed against (he Order-in-Original No:
10/Comme/LK0/2010  dated 03/07/2010 passed by the leamned
Commissioner of Central Fxcise & Gervice Tax, Lucknow holding
thai serviee tay is payable o the profit margin eacned by the appeliant
during the coUNse of trading of sim cards and recharge coupon ot
Bharal Sanchar Nigam Lad. {BSNLY {hereby uphoiding the demand of
cervice lax amounting 10 71,21,71,306/~ along with penalty under
Scotion 78, 77(1)(a) and {¢) of the Finance Act, 1994, Apgrieved by

the said order, the appellant is hefore us by way of present appeal.
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‘Business Auxiliary Serviee! and having only purchascd simy cards

and recharge coupons and sell {ie same and earn profit in tie process
and this activity of purchase and sale comes within the purvicw of sate
of goods and sales 1ax is altracted. In support of his submnission he
refy upo the judgments of the Tribunal in the case of G.R. Movers vs.
Comntissioner .qf Centrad  Bxeise, L::m.fcnmv 2013 () STR 634
(1ri.Del.y wherein 11_1[: won'ble Tribunal has held that service lax 15 not
payable on the commission paid by BSN)L out of the value of services
for wihich BE;;HI_. hag already paid service iax. The Tribunal in this
case relied upon the following judgments:
(i) Cheten Traders v. CCE 2008 (17} SIT 318 (New Delii-
CESTATY
(i} Hindustar Associated Traders v. CCE [Final order Nps, 073
& 674 of 2007, dated 7-6-2007]
{iif) South Last Corpnv, CCE& CT 2009 (22) STL 446 (Bang.-
CESTAT)

: (iv) Karakattu Communications v COE 2009 (21) STT 34
3 (Bang.-CESTAT)

4. Revenue filed appeal against the decision of the Tribanal in the
casc of G Movers {supra} before the Abluhiabad High Court heneh at
Lucknow and the same Wwas dismissed. The How'ble High Court,

while dismissing the appeal has ohserved as under:

“irom the record, it appears {hat the controversy involved
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gy The BSNL is desirous of appointing Distributors with
4 view to do macketing and distribution of its Celkular Mobile
'I‘clcphdn{: wervices {CMTS) under its brand name for which
the DSNI has been licensed 1o provide celhulor mabiie

SEIVICE.

()  The Distributor hay  approached  the BSNL or,
authorising it to act as such an autharised Distributor for
marketing and distribution of cellular mobile scrvices subjeet

10 the terms and conditions herginaller appearing,

(¢} The Thistribuior has given #t unconditional Bank
guaraniee (85 Per annexure 13 of Rs. 500,000/ (Rupees Five
takh onby) which shall be refundabic for the due fulfilment of

{he said agrecment.”

“1.f Apcnb/Sales Eyecutive/Sates force: In the interest of
increasing the customer base, the Distributor can appoeint
retailer solety {or the purpose of booking new prepaid celiubar

mobie connections™

«1 g Customer Counsellors; In e office a sale - person who
receives walk-in-cusiomers, understands their reguirctnend,
demonsirates the service and tries to close the order, have
heen uppniniéd by the Noticee, Also he attends to telephonic

enpiiries and pursuc the same,

110 Customer Care Executives: These are trained persons
who guide/solve the problems of the subscribers regarding the
usape ol the serviceMandset and interact with the custemer

care centre Jor complaint handiing.

w5, Seope of Marketing & Distribution: The distributor shall
provide celluiar mobile services to walk-in customers, it shail

also establish, through ils sales Force, direct contract wilh
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107 The BSML will endesvour 10 aclivate & cellutar

“ connection witkin 24 hows of receipt of documents indicating
: completion of booking, farmatitics and reatization of booking,
accoutd,”

: “19, Payment terms:

Rasic Commission : The basic connnission payable is as por
Annexure B3, BENL reserves the ripht {0 change the target and
commission afong with commission strciure at anylime
duting the period of agreement. Target will be fised on siut of
operation on per month basis.”
51, The ld. A.R. points oul the tax paid by BSNL is dor
relecommunication service provided by BSNL to customers and the
1ax demanded in the present appeals is for Business Auxiliary Service

provided by the distributors 1o BSNL and tiere is no double taxation

of the same service.

6. We have heard both the sides and perased the records. {in
perusal of (he records, we find that, in this case, 3SNL had alrcady

paid service tax on the sim enrds and recharge coupons soid 1o the

franchisee and again demanding service lax from the franchisee would
amount o double taxation which Is not perpussibie i law. Secondty,
we find that the appeliant is only engaped in purchase and sale of sim
cards and rechage coupons and his relationship with BSNL is of
principai-t-arp.i‘incipai basis. ‘The appelfant cannat be lermed as an

agent of BSNL. - In view of this, the finding of the leamed
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