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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Ex.Appeal N0.53260/14

Arising out of OlA No.,148-CE/MRT /2013 dated 28/11/2014 passed
Ly the Commissioner {Appedls), Central Excise, Cusioms & Service
Tax, Mearut |,

For approvat and signature:

HON'BLE MR. ANTL CHOUDHARY, MEMBER (JUDICIAL)
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of the Order? D Been
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Commissioner of C.Ex. & S.Tax, dMeerut ]
RESPOMNDENT (5]

APPEARANCE

Shri Alok Arora, Advocate for the Agppellant ()
Shri H. M. Dixit, Asstt, Commr. (AR} for the Respondent
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2 Ex, Appreal Na, 53260/104

Per Mr. Ani! Choudihary

The appeliant is in appeal against the Order-in-Appeal No.148-
CE/MRT 1/2013 dated 28/11/20114 passed by the Commissioner
(Appeals), Cenlral Excise, Cusloms & Service Tax, Meerut 1.
2.1 The brjef facts are that the appellants are engaged in the
manufacture of M.5.Ingol and Runner & Riser faliing under Chapter 72
of CETA, 1985 and are registered with the Central Excise Department.
The appellants are also avalling the facility of Cenvat Credit under
CCR, 2994. During the course of scrutiny of £R-1 Returns filed by the x

appellants, iU was observed that the appellants started default in

payment of Central Excise duty w.e.f. Dec.20i0 and this defauit “
£ £ g LiLh N
continued during the period from July, 2011 to Sept. 201 lﬁﬁ\by utilizing ./
Cenvat credit were, therefore, considered to have been made without
payment of duty in terms of provisions of sub-rule (3A) of Rule 8 of
the Central Excise Rufes, 2002, being the amount of Cenvab credit
utilized by the party during the period July, 2011 W Sept. 20:il in
viplation of Rule 8 {3A) of CER, 2002. Therefore, the same was
considered to be recoverable from the appetlants along with interest

through account current under sub-rule 3A of Rute B of the CER, 2002

read with Section 114 & 118 of the Central Excise Act, 1944, The

adjudicating authority vide the impugned order confirmed the demand
of Central Excise duty amounting to Rs.4,58,444/- along with interest §|

and imposed an equal amount of penalty an the appeliants.

2.2 The adjudicating authority vide the impugned order daled

17.06.2013 observed angd held that the appelants defaulted in

e et e ittt




3 L Appread No. 53260714

payment of duty during the period From December, 2010 to June,
2011 teyond thirty days which resulted into short payment of duly in
terms of Rule 8 (3A) of CER, 2002, Therefore, the appefllants wears
required to pay duty on future Clearances for each consignment at the
time of removal, without wtilizing the Cenvat cradit tili the date the

appellants clear the sutstancing amound including interest therenn.

2.3 The appefiant, being aggrieved, hac preferred appeal to khe
ld. Commissionear {Appeals), who was pieased o dismiss the appeal,
uphciding the arder-in-original.

2.4 Being further aggrieved, the appellant assesses is in appeal
before this Tribunai,

3. Heard the parties,

4, Having considered the rival contentions, 1 find that the
provisions of Rule 8 (3A) of Central Excise Ruies, 2002, have been
held to be un-reasgnable and ultrgvires under Article 14 and 19(1)(q)
of the Constitution of India, by the Hon'ble Gujarat High Court in

Indsur Global Lid, vs, Unten of India, vide Order dated 27.11.2014,

reportec at 2014 {310) ELT 833, Thus, the very foundation of SCN

and the impuaned order daoss not survive. Thus, the appedl is allowed

and the impugned order is set aside. The appellant will be eatitled to
tansequentialb benefits,

{Operative part ofthe Order was pronounced in the open Court)
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