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Pt A

Per: Anil Choudhary

The appellant is in appeal against Order-in-Appeal dateg 25.02.2014
by which 1d. Commissioner was pleased to dismiss observing that the
appeliant have failed to make complianee of the pre-deposit order dated

10,01.2014 and further have not filed any application for extension of time,

2.  ‘The brief facts are that vide Order-in-Original dated 26.7.2013 Cenvat
credit amounting to Rs.11,01,855/- was disallowed for some alleged
discrepancy in the decuments aiong with interest and further equal amount
of penalty was imposed under Rule 15 of the Cenvat Credit Rules, 2004 read
with section 11 AC of the Central Excise Act, 1944, Being aggrieved the
appellant had preferred appeal before |d. Commissioner (Appeals) who vide
the impugned order have dismissed the appeat without taking notice of the
miscellaneous application filed on 28.01.2014 by the appeliant, praving for
mod|fication of the order of pre-deposit dated 10.10.14. Being aggrieved

the appeilant is before thigs Tribunal.

3. The Id. Counsel for the appeflant states that the impugned prifer
cuffers from mistake of fact apparent on the face of records, as the
application for modification  was pending and the sameé was neither
considered, nor taken any notice of by the 1d. Comeissioner (Appeals). The
ld. Counsel further points out that during the pendency of appeal before this
Tribunal, they have deposited 10% of the tax dues, Re,1,10,135/- deposited
‘on 05.02.2015, and further prays that the same may be considered

sufficient pre-depasit in view of the amended provisions of section 35F w.e.f.
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06.8.2014. He further praye for remand of the matter before the

Commissioner {Appaals) for a decision on merits,

4, The learnediy A.R. for Revenue relies on the impuaned order and b
further reties on the rufing of this Tribunal in the case of Acme Glabal Vs.
CCE, Lucknow reported in 2011 {271) £.L.7. 80 (Tri.-Del} where in the
Division Bench of this Tribunal have held that for entitlement be heard on
merits in appeal, it is randatory for every appellant {o deposit the amount
dernanced and confirmed by the Adjudicating Authority. It was also heid
that that requirement of discretion by the appellate authority does not mean
that personal hearing is absoiutely necessary. The learned A.R., also refies
on the ruling in the case of Mongipa Roadways Pyt Ltd. Vs, CCE, Deihi-]
reperted fn 2012 (283) E.LT. 280 (Tri.-Del) where the appeal was
dismissed for non-compliance of pre-deposit order and Honourabie High
Court had refused to interfere with the order of deposit in the case of the
main appellant, and subsequently the sppeliant had deposited the amount of
pre-deposit imposed on him, it was hele that since the appellant failed to

comply with the order of pre-deposit, his appeal is rightly dismissed.

5. Having considered the rival contentions, I find that the rufings relied
upon by the revenue are oot on the issue in this appeal. I further find that
Commissioner {Appeals) have erred in dismissing the appeal without taking
into notice the miscellanecus application which was pending and the same
was not consicered at the time of dismissat of the appeal. Accardingly In the
interest of Justice [ set aside the impugned order. Further deposit of 10%
made by the appellant during pendency of this appeal is considered as
sufficient for the purpose of hearing of the appeal before the Commissioner
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{Appaals). Accordingly the (d. Commissioner Appeals is directed to hear the
appellant an merits and dispose the appeal in accordance with law. The
appeal is allowed by way of remand. The appellant is also directed g
appear before the commissioner {Appeais) within 60 davs, from receipt of a

Copy of this order, and coek GppRoriunity of hearing.
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