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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Division Bench
Appeal No. Ef1170/2007-EX(DB)

[Arising out of Order-in-Origingd No. 06/Commr/Noida/2007 dated
27.02.2007 passed by Commissioner Central Excise, NOIDA]

For approval and signature;

Hon'bie Shri Anil Choudhary, Judicial Member
Hon'hie Shri Anil G, Shakkarwar, Member (Technicah)

1T Whether Press F{eprﬁﬂé—rwﬁiéy be atiowed to] No
see the Order for publication as per Rule 27
of the CESTAT (Procedure) Rules, 19827

of the CESTAT (Procedure) Rules, 1882 for

publication in any authoritative report or

noke

3.0 Whether their Lordships wish to coe the fair | Seen
copy of the order?

Department Authorities?

M/%, Matherson Sumi Systems Lid, Appetant
Ve,

C.OE., NOIDA, Hespondent

Appearance:

Fresent for the Appeltant: Shri Alul Gupla, Advocate
Fresent for the Respondent: Shri V.R. Reddy (Asstt. Commissioner) {AR)

Coram: Hon'ble Shri Anil Choudhary, Judicial Member
Hon'ble Shri Anil G. Shakkarwar, Technical Member

Bate of Hearing/Decision: 10/6/2016

EINAL ORDER NO. 7] 0292 [ 204
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Per: ANIL G. SHAKKARWAR
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Present appeal Is filed by M/ Motherson Sumi Systermns id.,

2. The brief facts of the case are that the appellant was issued with
the show cause notice WNo. V{15AdI/Noida/Mothersen/05,06/8048

dated 29.3,2006 wherein there were three aflegations

(i) Appeliant had written off certain gocds in the books of
accodnt and not reversed Cenvat Credit during the period from 2000-1
& 2001-2 and on this account there was a proposal for recaovery of

Rs.60,94 560/-.

{ii} ~ During the period from October 2002 to March 2003 the
appeliant had taken Cenvat credit of Rs.17,278/~ before actual receipt

of inputs.,

{Il} It was aliéged that the appeliant had incurred Expenses of
Rs.45,568/- towards purchase of dursble and returnable packaging
for the period from Auqust 2002 to Juty 2003 and al!egatic:n was that
assessee has short paid Central Excise duty to tune of Rs.7,791/- on

the said durable and returnable packaging.

3. The show cause notice was Adjudicated through Order-in-
Original No. 06/Commr/Noida/2007 dated 27.02.2007 wherein it was
held that as per the instruction in CBEC Circular GAL/36/2002-CX.,
dated 16.7.2002 Cenvat credit on capital goods written off are
recaverable.  The original asuthority has confirmed the deriand of
Central Excise duty of Re.14,11,040/- . The Qriginal  Autharity

confirmed the demand of recovery of Central Excise of Re, 17,278/~

N
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and 3150 confirmed the demand of Central Excise duty of Rs, 7,293/-

ang imposed penally.

q, Aggrieved by the said Qrder-in-Originat the appellant is before
Ui, The cantention of the appellant is that: during the material period
there were no provisions in Cenvat credit Rules or Central Excise Rules
1844 to revorse Cenvat credit on Capital Goods if the Capital Goods
were not removed from the factary and they were simply written off in
the books of account. The appellant agreed that credit of Rs.17,278/-
was token prior to receipt of input into the factory and contested the
demand of short levy of Rs. 7,291/~ on the ground that there was no

fiow of additlonaft consideration.

5. The Id. Counsel for appeflant further efaborated that the duty
was paid a5 pavable as per the transf.'tﬁr:m value. Packing expenses
incurred do not have any bearing on determination of value. He has
further relied an ruling by Hon'ble Migh Court of Guiarat in the case of
CCE Ve, Ingersoll Rand (India) Lid. reported in 2014 {300) E.L.T. 347
(Guj.) wherein the Hon'ble High Court ruled that mere diminishing of
value of goods in books of account of aasessea}that itself would not
permit the Department to insist on reversal of credit particularly when

the goods are still avaitable in the factory. The Ld. Representative of

Revenue reiterated finding j# in impugned order, A~

. We have taken rival contentions into comsideration.  We also
find that the said CREC Circular provided that if the capital gaood are

writlen off before ﬁsse then the Cenval credit avalled has to be

N
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Feversed.  In the present case, there were no dllegation that the
capital goods were net used at alt nor there were allegations that the
Capital goonds ware remaved from factory. We, therefare, hold that
the Original Order demanding Cenvat Cradgit of Rs.14,11,040/- interest
thercon ang penafty equal to the same g not sustainabie.  In respect
of Cenvat credit amounting to f8.17,378/- where aftegation are that
the credit was taken before feceipt of the inputs we fing that there are
nG altegation that the INputs ware not at gl received in to the Factary.
Therefore, we hold that Griginal order confirmation demand of Cenvat
Credit amounting to Rs.17,278/- and interost thareon ang penalty
2quat to same is not sustiingble, In respect of short levy of
Rs.7,291/-, we fing that no evidence has been produced (o establish
that additional cansideration wag received by appellants, The leyy
required as per transaction value was discharged, Therefore, origmat
arder is not sustainable to extent of confirmation of Central Excise
duty Rs.7,291/- interest therean and penaity egual to the same. To

condude we hold that impugned order ic sab aside and appeal iy

allowed with Lansequential relief iF dany.

(Dictated and pronounced in the apen Court})
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