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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH ; ALLAHABAD

Ex. Appeast N0.53999/14
Arising cut of O1A Mo, NOT/EXCUS/000/APPL/26/14 dated 30.01.2014
passed by Commissioner of Cenlral Excise (Appeals), Customs, Neida.

For approval and signature:

HON'BLE MR. ANTL CHOUDHARY, MEMSER {JUDICIAL)

1. Whether Pross Reporters may be atlowed Lo see
the Crder for peblicetion as par Ruie 27 of the
CESTAT [(Procooune) Sales, 10827

2. wWhether it should be released ungder Rale 27 of the
CESTAT (Procedure] Ruies, 1982 for publication
in any avthoritative report or ncs?

3. Whelher His Lordship wishey Lo seea the fair copy
of the CHdee?

4, Whether Qrdor is to be cirpulated 1o the Departrnental
Autltioritios®

TEmTm O RN FERITE I LT t]

M/s Ozia Plastocralt Put, Lid.
DAPRELLANTIS)

VERSUS
Commissioner of Central Excise & 5.Tax, Noida
RESPOMNDENT (S)
APPEARAMNCE

Shr Ravinder Singh, Consultant for the Appetlant {s)
Shri H.M.Dixit, A.C. (AR.) for the Depariment

CORAM:

HOMBLE MR, AMIL CHOUOHARY, MEMBER (JUDICIALY
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2 Fx. Appeal No 53999714

Per Mr. Anil Choudhary =

The issue in this appeat is whether the appellant assessee was in
default in payment of duty in part [or the period January, 2012 and
Fepraary, 261?5 and ibe default amcunt had been made good with
iaterest on 4/3/12 where the utilisatian of Cenvat credit cowid be
dicallowed and the same again demanded i cash along with interest
and equal amount of penalty uader rule 25 of CCR read with Rule 8

(3A) and section 11 AC of the Act.

Z. The bBrief facts are that on the scrutiny of ER-1 Returns for the
month of January,2012 and February, 2012, the appetant had not
paid the duty by the due date and some amount was in arrear which

was later on paid as foliows |
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3 Eox. Appual No. S399W 14

51 It appeared to revenue that the appellant could not have utilised
the Cenvat credit as provided under aule @ (3A) of CER and
accordingly, was liable o pay the amaurnt of Ro.2, 63,792/ along with
interest and further, penalty was proposed under Rule 25 read with
caction 11 AC of the Act The appellant contested the show Coise
notice and the sarmée was adjudicated vide order-in-griginal dated
27/8/13 and the DropRsen demand was confirmed along with cglal
amount of penalty under Rule a5 of CCR read with section 11 AC of

the Act.

3. Being aggrieved the appellant preferred  appedl before  1d.
Cormmissioner (Appeals) wha vide the impugned order, was pleased to

reject the appeal.

4. Being aagrigved the appeiiant assessed is in appeal before this
Tribunal. The id. Counsel for the appeiiant urges that the issue s no
jongar res-integra. In the case of Indsur Global Limited vs. Union of
India : 2014 (310) ELT 833 (Guj.y., The Honourable Gujarat High
Court in the Writ Petition vice ite proer dated 27/11/2014 have held as

follows

wag This brings ug to the last ek of he petitoner’s
cortention, namaly, that ine condition attached by sub-ruie (34)
of Fule 8 is unreasonable and therefore, viglative of Article 14 of
the Constitulion and amounts 10 seripus restriclion on the
petitiorier's right to carry on rracde or business of his chelce
guarantecd under Article 19{1}g) of the Constitution. This

contentich reguires a closer serukiny, As noted earlier, the

.'"I‘ I_.r"L-___L.-; ’Wl.
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4 pox. Append Na S398%/14

restrictions of sub-rule {3A) come in two folds, Firstly, &
defaulter assesses has Lo ciear the consigrnments on spot
poyment of excige duty and secondly, that such excise duby has
1o be paid in cosh without avaifing Cenval credit, This rule does
aot make any distineiion hebween the willlui defausiter and the
arhers. Though ternt "witlfu defauiter' has not been defined 10
tie stalute, the concepl is nol an unknown ene, Seckicn 11AC of
the Central Excise Act provides for penalty 0 cose of non-levy,
shoft levy or nen-payment or short payment or @rrenecus
vefund of the duty wiers the same s occasioned by ceason of
fraud or collusion or any wiilful misstate mernt or suppression of
facts or contravention of zny af the provigions of the Act ar the
rulas made thereunder with an intent to evadae payment of duty.
Likewise, Section 11A which periaing to recovery of duties not
tevied or not poid or short levied or skort paid or erroneously
cefunded makes a clear distinction when it gives the peried af
limitation avaiiabie o he department o insbtute proceadings,
in such cases bepween  Such non-payment  having  been
oreasionad due Lo fraud, coliusion, sto,, i which case a fonger
period of limitation % availabie as against rest of the cases.
Likewise, under Rule 12CC of the Central Excise Rules as it
ctond @1 the reievant e, power was given 1o the Government
by netification 1o withdraw facititios from the manufacturers,
registered dealers or exporters under certain circumsiances
having regard to the extent of evacion of duty, nature and type
of offences or soch nthrar. faciors as has been refevant. In
exercise of such powers, Netification MNeo. 17/2006 was issued
providing for withdrawa ot faciiitics and for imposition of
18
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5 Ex. Appeal No 53999/14

resrriclions against wio are poinad facie found to be knowingiy

imeclved in any of the fellowing

“{a)  removal of gopds siithont the cover of an involce and

witnout gayment of duly,

(b)  remoyal of goods without declaring the correct value for
payrnent of duty, whore a portion of sale price, in excess of
inveice price, i received by him or on his behalf but not

accacnied forin e books of acoount;

(¢]  taking of CENVAT credit without the receipt of Goods
specified in the documaent based on which the said credit has

bean taken;

(a3 Laking of CENWAT credit on invaices or other documents

which & prrson Nas reasons 1o brliove as not genuine;

(e} issue of excise duty nwoice without colivery of gooils

specified in the said Invoice,

[ claiming of refund or rebate based on the excise duby
naid invpice or other dacuments which a person has reason o

Beileye g ot geiuime”

Trin Rule 1200 as weil as the notification issued by the
Gavernment wouid apply to special class of assessees who

through their conscious acl iried to evade duty.

23,7t can be seen that the reasons for non-payment of excise
duty can be manifoid and not necessatily in alt cases have to be

willful default by an assessec despite availzbility of funds. Exclse

/4{1
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{1 b, Appead Mo, 53900004

tuty may remamn uagaid due Lo economic ressons, due o
slowness in the business or due s financiat crunch temporariby
felt by the manufacturer whe though might have Cleared the
finished goods and alse sold the goeods in the market rmay not
Bave received the paymont as promisced, Al sweeh cases of
defaules willful or ethorwisoe are clubbed togethrer for the same
treatment angd a stringent condition of payment of excise duky
withaul availing Cenvat credin is imposed. It can be appreciated
tiral where a manufactiirer {alls bebind the peyment schedule on
account of financizl constraints, such 25, sfowing down of
basiness, campetition in the market reducing the profit margins,
promised payments from the purchasers aot coming forth or
temipsrary  [abour dispuotas, wouid find it extremely  difficult
thereafter to raise further finds for payment of duty in addition
ta the duty which he has alreagy paid. Cenvet credit is available
ta a manufacturer upon purchase of inputs which are duty paid,
It is the duby clemont which the assessoe has already suffered
which is credited to his Cenval oredit account available to him
for adjustrent for payment of excise duty  liability  upan
clearance of the finished product, I such facility is withdrawn, i{
could be appreciateg, his ability te continue the buosiness under
surh adverse financlal climate would further giminish. This
would e a oydical vicieus patberns where in every month he
woetld fall behind by the due date unsble to raise cash fiow for
payment of duly for the cleararce which he desires {0 make and

is therefore, further saddled with the buiden of paying such

duty in cash without awailing CENVAT credit. This rule thus

Z AT
£
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¥ Ex, Appeal No 53009/14

imposes @ wholly  unreasonable sgstriction which  is not

commensurate with the wrang sought to be remedied.

31.This extrerne hardship s not the onky  element  of
srireasunablesess of this provision. It gpscentially prevents an
acsossoe from availing Genvat credit of the duly alrgady patd
and thereby suspends, i not withdraws, his right o take credit
of the guty already paid to the Government. It is true that such
a prevision is made because of pecutiar circumstances the
assecsee lands himself in, However, when such provision makes
an distinetion botween a wiliful cefaslier and the rest, we mMust
view its reasonableness in the background of an crdlnary
ausegsec who would e hit and largeted by such a provision, As
heid by the Supreme Court in the case of Eicher Motors Lid,
(suprad. an gssessee would be antitled to take credit of input
already uscd by the manofacisrer in the tinal product. In e
caid case, the Supreme Court was dealing with Rule E7F which
was introduced in the Central Excise Rules, 1944 under which
crecit lying woutilized in the Modval credit account of an
assessee on 16M March, 1995 would lapse. Such provision was
questionied, The Supreme Court neld that since excess credit
could not nave oeen dliiized for payment of the excise duty on
any other product, the unutilised credit was  getting
accumulated. For the utilization of the credit, all vestitive facts
or necessary incidents therelo had taken place prior to 16-3-
1905, Thas the assesseis Decame entitied to take the credit of
the inpul instantancousiy once the ingut s recetved in the

factory of the manufacturer of the final product and the final

/A"’Lﬁ




5 Ex, dppewd No, 5390844

product whiclr a8 been cdeared from twe faciory was sought to
be lapsed. The Supreme Court struck down the rule further
oiwmerving that if on the inpuls the ssscsses had already paid
the taxes an the basis that whon the geods are sflized in the
manufacture of further products as inpuis thereto then bthe tax
on those goomds gels adjusled which are {inished sebseguently.
Thus a right, had accrued te the assessee on the dake when they
praid the tax on the raw materais or the inputs and it right
would continue until the Faciiity ovaifable therete gets worked
out or until those goods existed. We mey alzo recall that in the
case of Dai foh Karkaria Ltd, (supra) il was reiterated that &
manufaciure ochtains credit for the excse duoty paid on raw
material o oo used by him in the production of an excisable
produce immediately it makes 1he requisite dedaration znd
obtains an acknowledgmeni Lheresf, 1L is entitled te use the
credit at any time thersafor when making payment of excise

guty on the excisable product,

3245 held by the Supreme Court in the case of
Chantamanrao  {supra), 1he phrase “reasonable  restrictlon®
coennates that the Emitation imposed on 2 person in enjoyment
of the right should not e arbitrary o of an excessive nature,
beyond what is reguired in the interesis of the public.
Legislation which arbitrarily or excessively invades the right
cannot be said to comain the guality of ressonableness and
unless it strikes & groper balence  hetweon the frecdom

guaranteed in Ardicle 15(1)g) and the social control permitled

R A L S b P F e e e
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b Ex. Appeat No 3399914

by Clatse {6} of Article 9,04 must be Fiefd bo e wanting in thai

ity

2E.n the case of  Om Kemar (suprad, e Supreme Count
recognized the applicabilivy of the principle of propordonality in
sudging the watidity of a provision on the touchstone  of
ressonatlencss under Arlicie 14 & the Constitution. It was

shsoryved

Maw under Art. 19(2) to (G}, restrichicns on fundamental "53.
frecdoms can be imposed only by iegislation. In cases where
such legisfation is made and the restrigtions are reasonable yet,
if the concerned statute pormitbed the administrative authorities
lo exercise power or discrenion while impesing restrictions in
individual situations, guestion Mrequently arises whether a wrong
choice is made by the Agministrator for impesing restriction or
whathier the Administrater has nol properly  balanced the
fundamental rioht ang the need for the restriction or whether he
nas imposed the [east of the rostrictions or the reasonatie
guanturn of restrickion eto. 10 such cases, the administrathve
action in our courlry, inoour wiew, has to be tested on the
principte of ‘proportionality,’ just as it i done in the case of the

main legislation. This, in fact, is being done by our Cowrts.”

34,By no  stretch of imaginatian, the rostriction imposed under
si:b-ruie (3A) of Rule & o lhe extent it requires a defauiter
irrespective of its extent, nature and reason for the default to
pay the excisa duty withowl availing Convet credit o his account

cain e stated Yo be a reasonable rostriction. It leads to a

rﬁxu
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! v Appeal No 5308044y

situation so harsh angd a positicn so dnenviable that i would be

virtualiy impossible for an asscssce who s trapped in the

whirlpool te get aul of his financial difficultes. This is guite spart

T R O LR TN i immmmane rane ST

from being wholly reascrable, heing E=raticral snd arbitrary and

therefore, violative of Article 3d of the Constilution. 1 prevenis

Rirr from availing credil of duty siready paid by bim, i also is a

serious affront 1o fis righl Lo carmy on his trade or business

L
%

guaranteed under Article 19053 g) of the Constitution. On bolh
the counts, therefare, that portion of sub-role {3AY of rule must

fail.

35.The  situation can be focked ab siighty different angle, With
or without the provisions of sub-rule {(3A), lability to pay

interest for the default period as per sub-rule {3) of Rule 8

continues. Sub-ruie (3A) 5 basically 2o nechansismy for stringent

recovery  and does ngb cresic s now lizbility unless  this
mechanism itself is breached. [n such 3 mechanism to provide

for withdrawal of CENVAT crcdit (aotly for saying the duvy

default 1o cear @il consignments on payment of duty would be &
parfectly legitimate measure, Heoweover, o insist that e must
pay such duly without utitising CEMNVAT credit which is nathing

but the duly on various inputs alranady paid by him would be a

restriction s harsh and out of propartion to the sim sought o
be achigved, the same musl e hoki L be wholly arbitrary and
unreasenzble. We may reczli, the dzlogated legislature in its
wisdom aow dismantled this entire mochanisn and instead has
. =
}iﬂﬁ_,f”\
iG]
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11 Ex. Appeal Ne 53900714

srovided for penaliy ai the rate of 1% per month on detayed

prayment of duty.

26.In the  result, the condition contained in sub-rule {(3a} of

Rule & for payment of duly witlouy ulilizing the Cenvat credit tifl

Bhoassessee pays the outsianding amount including interest is
declared  usconstivutional,  Thorofore,  the portien "without
utiiizing the Cenvat credit” of sob-ride (38) of Rule 8 of the

Central Excice Rules, 2003F, shalt b roadered invalid,”

. That it is evident that Honcurat:le Guiarat High Court have held
the portion of the Rule "without utilising the Cenvat credit” of sub Rule
I {A) of Rule 8 of Central kxcise Hules, 2002 as invalid and uitra-vies
Under article 14 & 19 {1) {g) of the Conslidution of India. The Id.
Counsel also draws attention of this Cowl o L rullng nf Honaurshle
Madras High Court in the caoe of Malladi Oy % Pharmiaceuticats Lid,
Vs. Union of India @ 2015 (323) £LT 489, wherein fuliowing the ruling

of Honourable Gujarat High Court and aiso roiving on the ruting off

Honourable Supreme Court in the case of Lollector vs. Dal Ichi
Karkarfa Ltd. 1999 {112) ELT 353 (5.C.0 it wos held that there is no
case of availing 1he WrGRQ/irregular credil, rialit 1o utilice such credit in
paying duty cannot be taken away. Rule & [3A) being procedural

prescribing manner and method of Pavrmicey of duly onby, cannot

interfere with substantive Mghts provided in Coavat Credit Rules 2004,
It is alse pointed out that the saig reding of Nonourabie Gujarat High
Court was also followed by Honourable Pungsh & Haryana High Court

In the case of Sandiey Industries e Usion of fndia 1 2015 (326} ELT

Pl
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256 (P & H). The Honguralie High Cowrt also took notice of the
subsaguent change in taw with effect from 1177714 wherein the said

words T without utilising the benefit of Cenval credit” where deleted

frem Rule 8{3A} of the Central Excise Ruies, 2002, Accordingly the ld,

Counsel prays for allowing the appeat with coiseguentiai Denefit,
& The Ich AR, for revenue relios on the pnpugned order.

7. Hawving considered the rival corenticorn, following the law as

pronounced and explained by the Honourable High Cowst poticed

N

hereinabove, T find that the facts in the present Case sre sguarely
covered. Accordingly, following the ruling of Mosourable Guiarat High

Cowrt in the case of Indsur Global {supra), 1 oailow the zppeal with

TR AT

consequantial benefit o the appellant,

{Pronounced & the apen Coart)
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