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2 S.1. Appeat No.$9615/13

par Mr. Anil Choudhary

The Appellant, M/s Kronos Solutions 1ndia (P} Ltd., is in fppeal
agalnst Qrder-in-Appeal Nm.42fST,‘APP1.fNDIDMZD13 dated
28.02,2013 passed by Commissioner {Appeals) of Customs, Central
Excise & 5.7ax, Noida.

2. orief facts are that the Appellant is an STPT (100% EQU} Unik
and engaged In  providing taxable .services. e, “Information
Technalogy Services” falling under Clause 105 of Sectlon 65 of the
Finance Act, 1994. The Appellant exporied 100% of their services,
7 The Appeilant avalled credit on the input services received in the

course of their business. As no service tax s payable due o gxport,

the Appeiant coutd not utilize the input credit taken, accordingly,
applied for refund of Rs.i3,14,465/- for the period lJanuary, 2011 o
March, 2011. The Appelant had applied far registration Juhder the
provisions of Service Tax Rules on 21.01.2011 and the Certificate

isnued on 21.02.2011. A show-ranse notice dated 17.04.2012, was

iscued stating that during the scrutiny of the refund ciaim, it appears
I; that the Appellants have availed inadmissitle cenvat credit as some of
the Inwniees are dated prior to the date of registration. In some of the
invoices, the address of the Appellant is meomplele.  Further, the
credits taken for services, ke, maintenance and repair services,
quldoar services, training services, C.A.services, nsurance auxiliary

services, were not available as an input services for want of nexus,

Further, on some of the imvalces, the service (ax code of the provider

of services was not the mentioned or the aq::iress of the Appeliant was

I
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4 8. T2 Appeal No.5961 513

subsequently registered with the Department and is following the
procedure and therefore, they can legitimately claim the benefll of
modvat credit on the yarns used in the manufacture of fabrics for the
pericd under dispute. The Appellant has also relied on the CBECS
Circular No.220/54/96-CX dated 04.06.1996, wherein the CBEC has
carifisd that "Cash refund of the unutifized modvat credit is an
incentlve given to manufaclurers-exporters and non-grant of such
claim will affect the competitiveness of the ingian Industry In the
International Market.” The Appellant is also relying on the ruling of
thic Tribunal in the case of CST, Deihi Vs, Convergys Imdiz Pvt, Lid.
reported in 2009 (92) RLT 1017, wherein it has been held that a
procedural lapse should not result in denial of substantive benefit of
export rebate as Hberal view would required to be taken in case of
export. 1t was further contended that the registration certificate was
granted in February, 2011, the Appeliant did not apply earlier for
registration as the exporter of services was not liable to take
registration for claiming refund of cenvat credit under Rule 5 of the
Cenvat Credit Rules, 2004 read with Notlflcation Mo.05/2006 dated
14.03.2006. It was alse contended that In terms of the provisions of
cection 68 of the Finance Act, 1994 read with Rule 4 of the Service
Tax Rules, 1994, they were not required to obtain any reglstration,
the reguiremant of which ls iinked with liability for collecting and
paying service tax. Thus , a person providing taxabie services would
be liable Lo obtain servite tax registration only if he was liable to

collect and pay the service tax. As such, proposal to refuse refund on

the input invoices prior to the date of registration is bad In law.
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§ 5.7 Appeat Ne.59615/43

refund claim armounting to Rs.3,12,023/- on Health Insurance Service,

Rs.541/- on Photocopler  Charges, Rs.3090/- on C.A.Service,

Rs5.25,750/- on Training Garvice and imposition of penalty of Rs.5000/-
and upheld the recovery of the rest amount of Rs.9,73,061/- with
interest.

6. Bcing aggrieved, the Appellant is before his Trlbufwai. Hence,
the present Appeal.

2.  In so far as the disaliowance of cenval credit of Rs.B,44,782/- on
the ground of invoices dated prior to the date of registration is

concerned, the Appeliant relies on the ruling af the Hon'ble Karnataka

T e S I e e e

High Court In the case of M/s mbortal Indla Wireless Salutions P. Lid.
Vs, C.5.T., Bangalore reported in 2012 {27} 5. T.R. 134 {Kar.). It has
been held that In case of export of services for the purpose of refund
of cenvat credit avalled on Inputs, registration is not required and s
nat a condition precedent for the purposes of refund. The Hon'bie

High Court has observed as follows -

»i. In so far as requirement of registration with the
department as & condition precedent for clatming cenvat credit
is concerned, learned councel appearing for both  parties werc
unable t& point out any provision in the Cenvat Credit Rules,
which impose such restriction.  En the absence of & statutory
provision which prescribes that registration s mandatory and
that If such 2 reglstration (s not made the assessee is nob
entitted  te the henefit of refund, the three authorities
committed & scripus error in rejecting the daim for refund on

the ground which is not axistent in law. Therefore, said finding
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8 5.2, Appeal No.59615/13

<0 far as the nature of the service which has been recehved by Lhe
exporter can be ascertained, tax paid therein is cleatly mentioned and
other details as required are mentioned, the refund should be allowed
if the input service has a nexus with the output service exported. AN
assessee shall provide a C.A. Certlficate, which shatt clearly tring out
the nature of the service and this will assist an offlcer for taking a
declsion. It is further urged that as there is no dispute in respect of
the pature of input service and its utilizatlon hy the Appellant, the
amount of rejection on this score of Rs.34,326/- be also heiFE bad and
allowable. It is further urged thal in s0 far as nongﬁ;qabillw of
records of the service provider In question on the website of NSDL, is
concernad, there 1s no short coming on the part of the Appetlant as
the Appellant had provided the service f@x registration number g
other details of the service provider. The same has not been found to
he untrue or un-verifiable. As such, the amount of cenvat credit of
Rs,17,587/- should be allowed as admissible. In so far as the amount
of Rs.45,3216/- which have been dicaliowed on the ground that the
invoices are addressed ro un-registe) ed premises, the ld.Advocate for
the Appeilant argued thal as the receipt of Input services and ils
utilization is voriflable, disallowance is bad and fit to be set aside. In
co far as the issue of taking credit on ihwoices, which have been
recelved subsequently to the period in questlan i.e. afver 31.03.2011,
it 1s urged that the same may be allowed, as the services were already
received.

10. The Id. D.R. for the Revenue, relies on the impugned order and

prays for dismissal of Appeal. He further states that in respect of

d&—dﬂ
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10 ST, Appeat No.5SY615/03

_rs_:,;;téﬁ'vat credit disaliowed and upheid by the impugned order. Thus, the

R

Appeal is sllowed as indicated above.

12, The Adjudicating authority is directed 1O complete the

verification as regards the amount of Rs.1.7,587/- disaliowed for non-
availability of records of service provider on NSDL website, within a
period of 60 days from the date of receipt @ copy of this order. The
Appellant is also directed to appear before the Adjudicating Authority
within 30 days from the date of recetpt a COPY of this arder along with
documents in support of their claim to faciitate the yerification.  In
any case, the appeal effect should be granted to the appellant within 2
perlod of 75 days from the date of receipt of this Order.

. Appeal 1s allowed as indicated above, in part.

{Dictated and pronounced in the open Court)
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