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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
EGIONAE B AL ABAD

Cus. Appeal Nos.60767,60768/313

Arising out of OIA No.10-11/CUS/ALLD/2013 dated 20.08.2013 passed
by Commissioner of Customs {Preventive), Lucknow.

For approvad and sighature:

HON'BLE MR, ANIL CHOUDHARY, MEMBER {JUDICIAL}

1. Whether Press Reporters may be allowed o cea
the Crder for publlcation as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2, Whether It shoukd be roleased under Rule 27 of the
CESTAT (Procedure] Rules, 1582 far publlcation
in any autharllative report or not?

2. Whether His Lordshilp wishes o see the fair copy
of the Qrder?

4. Whethey Order is to be clreclated to the Departmsental

Authorities? : A{ff”'\\

Commir.of Customs (Preventive), Lucknow

APPELLANTS])
YERSUS

Shri Naeem Ahmad, Director of Naeem & Sons Electronics Py, Ltd.
Shri Arshad, Director of Naeem & Sons Electronics Pyt Lid.

RESFONDENT {3
APPEARANCE

Shrf Vikram Kaushll, A.C, {AR.) for the Department
Ms.Surabkl Slisha, Adv, for the fespondent (s}

CORAM:
HGMBLE MR. ANIL CHOUDHARY, MEMBER {JURICIAL)
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Cas. Appeal Nos. 60767, G768/ 3

per Mr. Anil Choudhary

The revenue s in appeal against order in appeal Nos, 10-
1 1/CUS/ALLD/ 2013 dated 30.08.2013 nassed by commissioner  of
Customs (Preventive), Lycknow, agalnst the directors of M/s Nagem &
Sons Electronics Pvt. Ltd, and tender of the electronic goods imported
mabile phones, wherein by the impugned arder, the confiscation as

well as panalty imposed o the firm and its Directors.

3. The facts in brief are that the preventive officer on 232.07.11

intercepted a vehicle and found that mobile phones of different hrands,

hoth Indian  and Chinese with accessories valued at abaut
Rs.5,42,725/~ were being trangported. On questioning the persoens in
oceupation of the goods & wvehicle they could not produce valid
documents regarding the licit purchase or import of the Chinese and
Indian origin goods in guestion, In the course of investigation the
premises of the respondent assessee M/s Naeem & Sons Electronics
pel. Lk, and Vodafons was searched by the revenug on 25 7.11. In
the caurse of search, mubile phones of different models of G-FIVFE and
Tintel Brand-Chinese Mobile Phone were found and the same were
detained for further iﬂvestlgaiiﬂn. Staternent of Mr. Naesem Ahmed,
Director, was recorded whereln he had stated that the aforesaid G-Five
phones were purchased from M/s Prapeet Electronics, New Dathi and
that Tintel brand were purchased from M/s. R, ¥. Selutians, Liucknow.
The laptop detained and from the main shop of the Respondent was

also gpened by the expert and the records therein were downloaded in




3 Cus, Appeat Nos 60767,60768%13

presence of the directors, In further Investigation, Mr Sanjiv Singh of
Mfs. R, V. Solutions in his statement recorded under section 108
certified the documents that is the invoice dated 16/7/11, copy of bill
of entry number 3710200 and 3920477 filed and assessed in the
Customs House at Gorakhpur, along with the fetter in suppart of the
said transaction. Further the bill of entry s¢ submitted, was sent to
Additional Comrmissioner {Import} new Custom House, IGI Airport,
New Defhi for verification. As per report of the concerned Assit.
Commissioner, the bill of entry was found genuine in respect (o
purchase of G-5 Phones from Parneet Electronics, New Delhi, They
aiso supported their invoice issued in favour of the respondent and the
company. The statement was recorded of Mr Amarijlt Singh, Director of
M/s Parneet Electronics Private Ltd., it was stated that they had
imported the mobile phones in respect of the sale invaice number &-1
240 dated 30/7/2010 imported vide bill of entry numbar 875864 dated
5/6/10 and sale involce number R-1 785 dated 22/01/2011 refating to
bl of enlry number 2557041 dated 10/31/11. In the subsequentk
Investigalion of the bilis of entry as stated, It is admiltted by Revenype
that the same was found In order. However, it appeasred to revenue
that the mobile phones detalned from the shop premises of Naeem &
Sons Electronics Pvi, Ltd. are srmuggled and not tegaily imported end
accordingly the respondents were required to show cause vide SCN
dated 18.1.2012 as to why the goods found and detsined valued at
Rs5.14,31,830/- be not confiscated and why not penalty be imposed

under Section 112 of the Act.

L A R




4 Cies, Appeat Nog.60767,60 768713

4 The appellants contested the show cause notice and the same

wWas adjudicated.vide Q10 dated 13.09.2012 and ihe gouds found and

detaied valued at RS 14,321,830/~ from the premises of maln ShGH,

M/s MNesem & Song  Eleclronics Private Lid. weic held liable 10

confiscation and as the same were aiready released against secufity

during the course of investigatlan, redemption fine of Rs. 3,57,958/-

was imposed, further was no penalty of Rs.2,50,000/- each under

section 112 of the act was imposed on the Directors namely, Shtl

nagaem Ahrnad & Shil arghad. Further penalty of Rs.5.00 lakhs was
wnposed under cection 117 on the company, Mfs Naeem & Sons
Electromics Pvl. Ltd. and rs.2,50,000/- gach on Nasem Ahmed and
Arshad Naeem, Respondents hazraitt.

5. Being aggrieved the Respondents preferred  an appeal before
the ld. Commissioner, wha vide the impugned order; has helid that the
appeliants have sufficlently expiained the gource  of
purchase}acquisiﬁon of the goods in question. Further the appeliant
nave also explained the gearch of spurce wherein bills of entry Was
produced by the seilers nammely, M/s parneet Electronics Py, Ld, and
Mis . V. Saiutions which were alsp found to he genuine on
verification. In this view of the matter, M/s Naeem & Sons Electronics
and the Directors, have gischarged their anus. Further with reference
to section 123 of the Customs Act it was aise held that purden of proof
in the facts and circumstances, that the goods are smuggled, lies is on
the revenue and further thal the revenue have failed to discharge the
anus in the facts and circumstances. accordingly, the arder-in-origingl

for confiscation and penally was set acide and the appest is afiowed in
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Cus, Appeal Nox. 6076760768713

favour of the present respondents and their compaiy, that is, M/s
Naeem & Sons Electronics Pyt Ltd,

6. Being aggrieved the revenue is in appeal before this Tribunal on
the ground that the Commissioner {(Appeals) has not  properly
appreciated that cearch had taken place at two premises of Mfs Naeem
% Sons Electronics Pwt, Ltd.. Firstly, mobile phones of Chinese origin
were found when the vehicle was seized afong with the goods on
53 7.11 and the persons in-charge could not produce  proper
documents in support and had indicated that some of the goods were
alsg purchaseﬁ from respondents. They‘pruduced sQme IMmproper
documents, namely, kachha mills. Etc.  In view of the sEIZUMRE On
23,7.11 (from vehicle) the ld. Commissioner {Appeals) crred in
accepting the goods in search on 25.7.11 at shop premises of M/s
Nagem & Sons Eiectronics Pvt. txd., on the ground that the Imported
Chinese mobile phone sets which were detained had been affixec with
stickers as reguired under notification number 44(RE-2000) 1597-
002 dated 24/11/2000 icsued under Section § of Foreign Trade
{Development and Regulation) Act, 1992, wherein the labels indicated
imported In March 2011 along with hill of entry numper and date. AS
the documents in support aubmitted in suppart showed licit impark
with blils of entry, were imported in June, 2011 and as mabile phones
found and detained, appear o be not preperly supported by Import
documents.,

7. Having constdered the rival contantions I find that this is a new
case being made out by the revenue at this stage, which is obvlous

from the show wag notice. 1 tind from the show causé nokice that the
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6 Cuts. Append Nos.60767,60768/13

ravenue had verified the documents, fike bill of entry produced by the
sellers of the réspandents, wherein the Import documents verified by
rhe revenue and found to be correct. In absence of any adverse
abservation in the show cause notice that the goods in question do not
relate to the import documents produced in the course of
investigation, no new case can be made out before the Tribunal In the
aecond appeal. Further, I find from the impugned order that the ld.
Commissioner (Appeals) has dealt with the issue in detail and recorded
the following findings :

I pbserved that while passing the order of confiscation,
adjudicating authority has held that the models of G-5 Mobiles
shown in the involee of Mfs Pranneet Electronics Put. Lid, ware
diffarent, as they do not match with the G-& moblies which have
been detained and when the physical verification was done then
i was found. There were no names of importer company
address, year and month of import printed on the cover/packet
Made in China words only were found to be printed on the
packets, therefore, it appears thal the mohiles were iliegally
imparted. |

Al the maodet of detained tintel Chinese Mobiles sets
were perused then it was found that the name af importer
company of these mobile sets, was printed as Mis K. W
Salution Pvt, Ltd,, Karolbag, New Delhi and the year and month
was printed as March, 2011, M/s Naeem and Sons Pvl. Ltd,
presented the lnvolce Issued by #M/s RV .Solutions Pyt. [td. that

belongs to June, 2011, It appears from this that the bill of entry
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b Cus, Appeal Nos 60767, 60768713

and invgice which were of 2011, are nob pertaining o detained
tintel mobiles,

[ absurved that during search of both the shop a total of
1358 picces of mobile phane (749 piece of tinte! named
company and 609 pieces of G-5 named companyd were found.
The appellants have produced the hilis periaining to atl the
recovered -mobiles during the search/investigation which were
issted by M/s Prancet Eiectr::rnic; Pvt., Ltd., Mew Delhi and M/fg
R, V.Sotution Pyt, L0d., Lucknow, on verification the said bills
were found to e correcl,  Officers of bolh the Company
appeared before the Customs Officers and have admitted that
Chinese Maobile are purchased by M/s Naeam % Sons Electronics
Pel, Ltd. from thelr flrm and the blils which were produced are
correct,  Both Companies have admitted that their companies
import mobile from China. Export-import work/business is not
carried oul by the appellant's firm. Appeflant’s firm purchase
gaads from Impartars {ocsted at Delhl and Lucknow and sell the
same from his company.

t further observed that durlng the search 749 pieces of
different moadels of tintel mobile were recovered. The appellant
has purchased the tintel mobile phone from Mfs Rv.Solutions,
Lucknow & Befhi Branch of Mfs R. V. Solution had imported the
above mehiles from China.  Sticker has been afixed on each
moblle of manufacturer company, on which the name of
imphiter |s B, V. Solutation Pvt. Ltd,, Delhi and months and year
of manufacture of mobile set is March, 2011, This lebe! appears
to be affixed by Lthe factory in China, The above mobiles have

been manufactured in March, 2011 and the same have been
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B Cus. Appeat Nos. 0076760768713

imported in India in June, 201%. Whereas accorcing to the

seizure fist, Tintel TI-295 pleces, tingtel T2-296 pieces, tintel T-
5-81 pieces, tintel TOB-77 pleces were recovercd. As per the

bilis produced by the sppellant 1500 pieces of tintel Ti, 1000

pieces of tintal T2, 260 pieces of tintel T3, 200 pieces of tintel

T5 and 200 pleces of tintel T6 were purchased. All these goods

were purchased on 1£6.07.2011 from M/s RV.Solutatlons.  As

per the panchanama, itseff stlckers are fixed on each mobile.

On which name of importer is printed as R.V.Solution and the

hLifl issued by #M7s RV . Solutation has been found correct.

In these circumstances, I am of the opinion that appeliant
has successfully  defended  their case on the basis of
documentary evidences, on the contrary, department has falied
to bring any tangible evidences. Thus, mere on assumpkion that
date of manufacture, bill of entry and invoice issued to the
apnecilant are of different menths, therefore, confiseated maobiles

do not pertain with the said invoice 5 not sustainable In the

eves of law, accordingly, its confiscation b5 agatnst law and the
SAME 15 liable t¢ be set acide. 1 find force it the submission of
appeliant as this is a prevalent practice in every trade, further if
there was any problems regarding the models then the
investigation ufﬁce.rs shipuld have asked clarifications from the
owner of Mfs Pranest Electronics Pyt Ltd. who appeared on
02,12.2011 to tender his statement. They too, would have
tlarified,but  despite presence  of their representative, no
gueryfinvestigation was ¢doene, The legal representative of Mis
Parannet Electronics Pyl 1td, had appeared and his statement

undei section 108 was taken by Superintendent of Customs.

JA.J"&



Y Cus. Appeal Nox. 6076760708413

The representative had admitted in his statement that they
import the mobile from China and he has also verified the biil of
entry produced by the applicant. If they recovered mobites
when not validly imported, or the rules prescrived by law were
not Eollowed, in these circumnstances, the lotal responsibility is
on the importer but despite this allegation, no show-cause
notice  was. glven o importer company. This means that the
import done by the importer company was deemed o be
correck. |

1 opbserved that there 18 no evidence against the
appeliants from which 1t is proved that aforesaid recovered all
the mobite sets were smuggled, mobile phones are the articles
of “Non-notified goods® category therefore under the provision
of Section 123 of Customs Act, the selzing officer has to prove
that the seized goods, have been  brought illegally by
smugaling. He has te assert with proof that as te how, from
where by what means, the aforesaid seized moblies, have been
brought illegaliy by smuggling and aleng with that he has given
evidence also in support. It will be proved that the aforesaid
rmobile were smuggled. But in adjudication order, it has not
Been FollaWED i e "

Iis i case, the mobile phones and parts thereof of
foreign origin are recovered from the appellant. [t is not
disputed by the Revenue that the goods are not notified under
Section 123 of the Custorns Act. In this situation, the onds s on
Revenue to prove thal the goods in question are smugghked
goods In nature.  Revenue has not produced any evidence o

show that goods in guestion are smuggied Into India. Even in
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1 Cus, Appeal Nos.60767,60 FRETS

the staterment recorded by the revenue at the fme of seizure,
the appellani never admitted the fact that the goodds in guestion
are smuagled into India, Merely on the grourtd that goods were
of foreign origin, in absence of notification under Section 123 of
the Customs Act, there is a0 presumption that foreign marked
goods are smuggled in nature. The mobile phones and parts
thereof are (reely traded in the local market. Further, I find that
the Tribunal in the decisions relied upon by the appellant held
that in absence of any notification under section 123 of Customs
Aey, the burden ko prove that goods in guestion are smuggled
In nature and mere non-production of the bills by the person
concerned does not lead to the inference that goods in question
are smuggled in nature. In these gircumslances as fevehue
fsiled to prove that goods in quesiion are smuggled in nature,
the confiscation of the goods 1s not sustainable and set aside.
In view of above, I see no basis for award of penalty upon the
above appellants and frm. Likewise there is no basis for
confiscation of 1358 pieces of mabiles phane or imposition of
redernption fine and accordingly, appeals are atlowed and order
passed by Jolnt Commissloner, Lustoms, Lucknow, related to

appeliants, are set aslde.”

fn the facts and circumstances and on the fads, 1 find that there is no
grror in the findings of the 1d, Commissioner {Appesls). Accordingly, 1

uphotd the impugned order and dismiss the appeals of the revenue,
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accordance wikth [aw,

{Dictated and pronounced in the open Court)

. *-,.}3 :
{Anil Choudhaiy)
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The Respondent will be entitled o consequential benefifs  in
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