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per: Anil Choudtary

The revenuc is w appeal agaist comimen Cirder-in-Appeai No.
341-}f--'lJ-"(.'ur;.-';‘-.l—’l*l.-i.E{(_}.-'E,KU.-"E[H5 dated  DRAORS3S assed by the
o lssiener { Appeals) Central Bxcise, Customs and Qervice Tax,
Iecknew, The issue in this appeal 18 ehether under the facts of
circumstances whether absolute confiscalion was wanmted for the
e (iold Bars/Blseuits o cach of the pespondents weighting 111
s approxintely cach, which was naot dectared 1o the Customs and
lond while respondents were walking out through green channel.
5 The brief facls are shal the respondents gprived at Lucknow
Adrpasl frem Suudi Arabia on 1/01/14. Both the pespondents Were
paviig an Endiso passpart and were passing through proeil chanunel
wrore intercepted by Customs ang on e disombarkation card handed
awver by then, no dutiable goods wore mentioned. (n suspicion, the
happape of e 1‘c:~;pnndums.’;::assengcs'ﬂ were taken for the HoRay,
sanning, in which no dutiable poods were found. Thercafler, during
process of {risking, while checking the wallets, 1wo gold bars each,
wrapped in white paper and tape were recovercd from the pursc of
cach of the respondents. The suid pold bars were marked as /THBTM,
GU1S6H, 10-Tolas, Fine Govd, 999.9. The said gold bers subiecl
cwanination  approved  valoes, who certified that the reeovered
parsbiseuits ave of gold ionally welghting 466,560 wus valued al

feg 14,011,344/ The poods Were ceized vide Panchanama 06 the saITIc
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day as # was believed that the same is liable o confiscation under
section 111 {0, (I & (1) of Custoans Act, 1962 read with bapgpaee
Fubes, 199 as amended.

3 In thelr stagement dated 1ON12014 recorded under Sections 108
of Custonns Act, 1962, Bath of them stated that they were working as
welder in Saudi Arabia and further stated that they have relumed o
India after 14 montlis and the seid goid found and seized wera ziven
{0 thom by Shri Wali, who told hem o secret the same i thelr waliel
and defiver the same outside at Lucknow Abmpaort 1o a person, [or the
identity of the person to whom the goods was 1o be delivered, they
were requived do calt Shri Wali in Riyadh {or which they were
promised 10 be paid some moeney and in greed, they bad resored ter
this Hlepat finpon. They also stated that the number of Shri Wali is
(506648491, They also staled that their Alr tickel was sranped Dy
Shrr Walt., Parsuand w stnmons for further statement, the respondent
Azimul Haque bad appeared on 27/06/t4 and his slatement was
recorded under Section OB of the Customs Act. He stated that two
gold bars/biscuits FO Tolas each were recovered from hiny, ware given
by one of the fricnd of Mazabarul Hag named Shri Wah i Riyadh
and le had to deliver the same o Lucknow Alrpert for whicls Siwd
Wajl avranged Adr ticket, Further, he does not know the address of
Shri Wall, The other respondent in response fo summons also
appeared on 27/06/14 and 4 statement was recorded under Section 148
of the Custams Act, 1962 wherein he stated thal two pold bars/biscuits

weighting, 14 Tolas cach recoverad from iny were given Dy Sl Waldl

{\'_:;_'__f
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hesides that he knew oothmg. Pursuant e enquiry, shew cause nolice
i Jssted as 1o why the goods be nol confiscated and held liable to
confiseation under Sectdon 111 (1) (1) and (o) of the Customs Act,
along, with confiseation ef the two black color lesther like material
pursedwalict consisting white paper wrapped with ceflo tape used as
comcealing material under Section 119 of the Act ibid, Furlier, two
Nokia mobile phones why not be lable 1o confiscation under Section
117 of the Act being vsed for smugpling activity and flurther why not
penaby be fmposed upon the respondents under Section 112 and
Seaion 114AA of the Act.

4. The respondent contested the show cause notice and filed
witten statements. Mazaharat  Haque stated  that on arival 8l
Juchnow Ajrporl, and he was walling at conveyers belt for his
Juppage, one Inspector of Cugloms came and enguired from him
whether he had anyibing to be declare. The Respondents admitted
he Tad iwo gold bars each wrapped with white paper and kepl in the
Jeutlior wallet it his pocket of the shitt. Thereafier, he was taken lo
Crstoms office, and asked 1w sit i she reom and wait 1 8:30 PM,
wien an oflicer asked him to sign his statement a3 dictated. The
respondemn tendered his statement a5 was dictated 1o him and the same
was 1ol voluntary & teue and the respondent was bringing these two
coid biscuits for the matriage of his sister. It was not coneealed
anywhere but kept in his waklet o the pocket of bis shirt along with
e purchase receipts, The pold biscuits, walter, Nokiz mobile phone

and the purchase receipt of gobd biscults were imken over by the
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seizing Officer and a conftssional statement had beep extracied fvom
him by inthnidation and  detaining him Jate o the nighi. The
respondent could not dare 1o refuse tor recording of his statement
because of intense fear due to the tact ibat he had newver Taced sueh &
situation. The respondent was working as a welder in Saudi Arabia
sinee the year 2012 and was returning after 14 moenths of stay. Te had
parchased the pold biscuits with relevant recepsl through Mr
Watliuliah, He was not a carrier for the smd Mo Walto He had
purchased the pold biscuits for mariage of his sister which was
scheduled in May 2014 as is ovident from the annexed card. Further,

as he was caught frons the embarkation ball, at the time of feiching his

Tuggage from convevor belt, the time for the filing of declarstion to

the Customs officer, Jind not come. Since he was working i Sadi
Arahia, he had requisite amount to purchase the gold biscuits and had
the teceipts, which have been seized. The respondent would have
definitely paid Costoms duty feviable thereon, at the post of Custons
oflicer It was intercepted  before the occasion to make the
declaration & pay duty could be reached. Purther, gold is not
restriviediprohibited goods for being brought by person returding Lo
India afier more than one vear of stay abroad. The reguirement i 1@
pay the concessional amount of Customs duty leviabte oa the pold
imported with the bapggage by the person. Under the cireumsiances,
the Clauges {11} and (m) of Section 111 and Section 19 Customs
Acl, are not xttracted. Further, there is no case of any maisdeclaration

made out against the respondents. As pold is importable and was
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seized before the respondent could reach al the post of Custons
oilicer for muking declaration and paying duty, there s no breach of
Sectian 117 of the Act. Further, under the clreumstances, the imported
pold biscuits are not ljable to confiscation and the respondent is ready
1o pay Lhe concessional yate of duty. A sinilar statement was piven Iy
tie other respondent, Azimu] Hague i his wrilien subanissions.

5. The SUN was adjudicated by Chrder-in-Origingl dated 3103715
wherels it was Tound that the quantity and the bature of poods, are
suclh st they were allowed Tor importation under Bupgage Rades,
1903, upen Luifiilment of stipalated conditions. A the respendents
Gited 1o Ml tie declaration of the seized dutiable poods, the sume
were Tecoverad by the Customs oflicers, on finding that the same @e
not declared in the disembarkation card, but the same was claimed by
respondents 1 have been declared orally on being intercepted by the
Custems Officer &t the conveyer bett. 1t was further found thit the
regpondents have returned 1o ndia after staying abroad for more than
ane vear and henee, they were cligible for bringing gold up o i ke
Further, it ie admitied foet that they have imported two  pold
haredhiseuils each welpiiting about $16 gm each or 233 pms
approximately by cach of the regpondents. [t was fusther found that
the quantity of gold imported by the respondents, cahnot be termed as
commercia] quantity and fwther the soldipoods being carrled by
{her, are otherwise permissible for imparl subject 1o dectmation us
per the buggage Rules, 1998, As such, they have violated the para of

220 of Foreign Trade Policy-(2009--14) read with clause 3(1¥h} of
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Foreign Frade {Exemplion from appheaton of Rules in cenatn cases)
Order, 1993 and the provisions of Forcign Trade (Repubation) Rudes.
1993, The unported pold was held to be ilepally inpored e nat
declared propoerly [ terms of Section 77 of the Act and was held
liable to confiscation in terms of Scotion 111 of the Customs Act,
19462, The Nekia mobile phones were held not liable 10 conilscasion.
In so far the black color leather like material pursedwatler are
concerned, were also not held liable for confiscation observing that
golbd being a valuable item, is usuatly not found kept 10 openr, Ut foo
while traveiling and recovery from the pocket, cannol be satd to have
been concealedfseoroted excopt that the respondent failed to declore,
Accordingly, the two pold bars recovered Jrom euch of the
respondents, was liekd E.inhic to confiscation with aption to redecim an
payment «f duly and the vedemption fine of Ry 1,530,000/ with [urther
penalty of Rs 100,00 cach under Section 112 of the Act and funher
penalty of Rs 10,000/ cacl under Section 114AA of the Custonms Act,
1962,

6. Being agerieved the respondents preferred appeal belore the
Commissioner {Appealz) on the grownds that the gold biscuits were
imported for personal use and no Gne and penalty was inposalile
under the {acts that they were apprehended and intercepted belore the
accasion o male declaration to pay the duty, could come znd on
further ground that gold biscats are neither prohibited nor restricled
poods and impoerlabilty have been, admitled by the adjudicanng

authority. Fuether, the respondents had prayed for cross-examumtion
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of the punchanang Withess which could not be produced by the
Wovennue & as such, selzure was vitinted, Furiher, penalty nposed
snder section 112 iy afso fi o be sel astle ad the same wis Imposed
withou! spectfying the exadt clause thercod, Further, penaity under
coction 1314AA Is imposable, only where any false of incorrecl
terial is used for the purposes of the Customs Act, The revenue was
also in appeal before the Commissioner {Appeats) on the ground that
as ihe gold have been congeuled by the respondents, cauld not be
considered as bona-lide baggage and hence would fall under the
caegory of  prohibited goods and thus, s liable for absolute
ceanfiscation. The order-in-originad 1 solf contradictory to the exient
e a1 one place it holds that that elipibitity criteria of an eligible
pAssenger 15 N0k catisfied while, at the other place, it 18 held that such
cligbitity eriterid iy watisfied, Further the adjudicaiing authority has
over jooked facts that the pold had been concealed and was 1ot
hesinred and henee, the same was liuble W be confiscated absotutely
as there was att attempt o simuggle 0o India, Further, the redemption
ppthons wis given 1o the respondetns, though the actual owner of the
poods, Lo, Shrl Wall, who is known and the same s in contravention
of section 175 (13 of the Customs Act.
7. The leamed Copumissioner (Appeats) was pleased 1o disiniss
the appeals of botl the respondernts heren and the Revenue observing,
st it is @ case of imporier import of goods and hence, fiuble o
confiscation  and  not  absolute confiscation.  Further, absolule

confiscation is a matler of discretion under circumstantial exigencies

1 IR A R AT b i
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which comes into play in such eascs where no claimant of trapped
goods s identiliable/available. In the present case, sinee the
concerned persons or the respondents fromm whose the possession, the
goods were seized, are available, hence, it makes no sense @
confiscate the goods i absolnte terms. He further found that :he
address off Shri Wali is not available whicl indicates that the NOTIONn,
who have handed over the goid bars to e respondents, 1s oz knows
by ocation or otherwise, Seetion 1235 of the Custons Acl, 1962 while
using the terin “owner”, identifics such owner 4 a person 0 whom
the goads may be redecned practically. Tt js for s reason 1t
section 125 of the Act, also preseribes that where the “owner” is not
known, the option of redemption woutd be given 1o the person from
whose possession or custody such goods were seized. Further, holding
that she optien of redemption given w the respondents by Lhe
adpudicating awthority, s correct. Farther, the quantum of redenlivg
fine finposed, was also found to the proper and reasonabie, so far,
penalty under scotion 12 of the Act is concerned, i1 was ohserved
that the same was discretionary and cannot exceed the duty songlt, 1o
be evaded and thus, the penalty iaposed of Rs, 100,000/ each was
hetd to be proper and sustainable,

s The learned AR for revenue have taken, through, the facs and
citcumstances of the appeals and relying on the ground of appeal,
stated in the case of goods smuggated, warrant absolute confiscation in
absenee ol proper declaration under Section 77 of the Act. 11 i (rther

stated that under the Bagrage Rules, 1998, import of pold is allowed
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1o & bona-fide passengers, i permissibic quantity at prescribed rate of
duny. I the present case, the Giels mdicate that the respondents were
cartiers of gold and atieropted o stnggie the same artd thus, caniot
be equaied as eligiple passenger, Purther, the ripht of a smuogpler
cowld ot be and shouid nos be cquated with the tight of a hona-tide
prissenger. Jo the present case, ihe facts indicate that the gold did not
Lelong 10 the respondents/Passengens who were simply carier for
some oter person and furtlier, atempted o smuggle e gold by
concenling the same and not deciaring the same before the Customs
anhority and further were involved in smupgling for a pre-decided
consideration.

0 The leamed advocate Tor the yespondents have taken me o the
fndings  of the adjudicating authority and the Commissioner
(Anpealsy and  have emphasized it under the  faets  and
crenmstances, 1o serieus offence 1s made out against the respondents
a6 they had kepl the gold bisowts o their pocket, which does not
amount 1o concealment and furiher they were intercepled at the
convever beli before they coubd reach at the Customs post for
decieration and paying duly.

L, Having congidered  the rival comtentions, | find  that the
respandents had been working abroad in Saudi Arabia for the last 14
months, § further find that the guantity of 2322 pms of gold cach i
nol & commercial quantity and is vidued at Rs.7,05,672/~ which cannot
lho exid 1o be @ guantity which the resposndents could not purchase and

uport into India from their savings aut of their carnings. Further, |
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find that the respondents could have unporied pold up to 1 Ky each
subject 1o proper declaration. Thus a case of non-declatation s made
ot st hest, against the respondents. In the circumstances of the case, |
dov not find any reason 1o interfere with the order of the, fearmed
Contnissioner (Appealsy who have upheld the order of confiseation
with redemption fine, redecmable on deposis of duy and line. |
furtiter {ind that the penelty tmposed on the respondents, i= adeguate,
Accordingly, the appeal of revenue i3 dismissed and the wvder of
tearned Commissioner {Appeals) is upheld. The respondents wilf be

entithed to consequential benefits, #any, it accordance with law,
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