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IN THE CUSTOMS, EXCISE AND SERVICE TAX AFFELLATE TRIBUNAL,
. REGIQNAL S8ENCH : ALLAHABAD '

Ex. Appeal No.54160/14
Artsing out of OFA No.02-CE/MRT-1/2014 dated $13/01/2014 passed by
the Commissioner (Appeals), Central Excise & Customs, Meerut.

For approval and signaturo;

HON'BLE MR. ANIL CHCGUDHARY, MEMBER (JUDICIAL)

e R R

1. Whether Press Reporters may be aflowed to see
the Order far publication as per Rule 27 of the
CEETAT {Procedure) Rules, 19827 P No

2. Whether 1L should be released snder Rule 27 of the
CESTAT {Pracedure) Rukes, 1952 for publication
in any authoritative report or not? D Yos

3. Whether His Lordship wishes to see the fair copy
of the Chder? s Seen

4. Whether Order is to be circulzted to the Departmentad
Authorities? . Yes

M/s Shree Bhageswari Papers Ltd,
. APPELLANT(S)

YERSUS

Comrriissioner of C.Ex., Meerut I
RESPONDENT (S}
APPEARANCE

Shel Rajesh Chibber, Adv. for the Appeilant (s}
Shrl 0. K. Deb, Asstt.Commr. (A.R.) for the Respondent

CORAM:

HOM'BLE MR, ANIL CHOUDHARY, MEMBER {JUDICIALY
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By, Appreal No, 54166044

Per Mr, Anii Choudhary

The appellant is a manufacturer of krafts paper and MS Ingats, is
i appeal against order in appeal dated 13/1/14 passed by
Commissionar of Central Excise (Appeals) Meerut-1, by which demand
of duly under Rute 3 {5} and Rule 3{5A) of Cenvat Credit Rules, 2004
| read with Rule 14 of Cenvat Credit Ruies, Rs. 2,186,300/ have been
upheld along with interest and penally of equal amount have been

Imposed under Rule 15 of CCR, 2004,

2. The brlef facte are that the appetant purchased one second hand
bailer in June, 1997 vide cheque dated 13/6/97 Rs.2,00,000/- from one
M/s Agarwal Pulp & Paper Milis Lid., Muzaffarnagar. After purchasing
of the boiler, the appefiant wrote to the Director of Boiler, U.P., for
necessary mutation of records slating the factum of purchase with
request to transfer the ownership In the favour of the appeifant further
stating that the boiler will remain installed In the s@me premises, After
using the baoiler for some years, the appellant disposed of the bojfer by
seliing It along with its accessories at Rs,21,00,000/- vide invoice
dated 11.09.2008, During the course of Audit in Mareh 2010, Revenue
peinted out that duly is payabie on the baiter source sold and in reply
the appellant stated that the sale of the second hand Boller in 1997 by
the selter, which did not attract any Excise duty fiabillty and
accordingly, they had not taken any Cenval credit, That as the said

Boiler is disposed off after the use of 10 YEArs or maore, it does not

attract any payment of duty by way of reversal of Cenval credit, SCN
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dated 5/5/11 was issued as it appearsd B revenue that the facts are
covernd by Rule 3 (GA) of CCR, 2004, wherein under the provisions,
the appellant was required (o pay an amount equal to the duty leviable
ap the transaction value of the ofd boiler, It further appeared that the
boiler disposed off by the appellant is dassifiable wnder chapter
hieading 8402 of the first schedule {0 the Central Excise Tariff Act and
attracts duty @ 10.3% inclueding cess and accordingly, duty of Rs.
2,16,300)/- was demanded. It is further stated that the appellant did
not bring this fact into knowledge of the Department and accordingly,
indicates mala fide intention to evade duty on the transaction value of

the boiler.

2.1 The appeifant contested the show cause notice and the same
was adjudicated and the proposed demand was confirmed along with
gqual amounl of ponalty under rule 15 of CCR read with Rule 25 of the
Central Excise Rules read with Section 11AC of the Act.  Being
agyrieved the appellant preferred appeal before the Commissioner
(Appeals) who vide the impugned order have been pleased to reject
the appeat obscrving that the oppellant falted to submit relevant
gocuments/ records from which the fact of not availing Cenvat credit
could be verified, as the appellant have not maintained proper records
a5 reguired by Rule 9{5) of Cenvat Cred.lt Rules which are reguired for
a manufacturer to maintaln proper records for the receipts, disposal,
consumption and inventory of the lnputs and capital goods, in which
the relevant information regarding the value, duty pald, Cenvat credit

taken and utilised is recorded and the burden of proof regarding the
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g I dppeal No 54160074

adrrissibility of Cenvat credit shall lie upon the manufacturer. Further,
it was observed that when capital goods on which credit has been
avalled are cleared by the manufacturer, he is reguired to pay the
amount of equal/proportionate Cenvat credit thereon or the amcunt of
Central Excise duty on transaction value, as per the pravisions
provided under Rute 3 (5) read with Rule 3 (5A) of CCR.  Being

agarieved the appellant is before this Tribunat,

3. Ld. Counsel for the appetlant states that there 15 no allegation in
the show cause notice that the appellant had availed Cenvat credit at
the time of purchase of the second kand bailer in question, He further
draws attention to the document of purchase at page 5% of the paper
book, which is lssued on the letter head of the Seller stating that they

have received the amount of Rs.2.00 lakhs by cheque from the
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appellant being consideration for transfer of boiler, Mo amount of duty
have Deen charged in the sald memorandum of sale. It is further
argued thal no demand can be raised on the basis of presumption of
having availed Cenvat credit, when the appellant have categorically
denied of availlng of any Cenvat credit, nor the revenue could bring
any facts on record in suppart of the same. It is further contention that
there is no suppression of facls by the appeliant as the revenue audit
found the facts from the books of accounts maintained by the

appeilant in the ordinary course of business. He further states that for

argument sake even if it is presumed that the appellant took Cenvat
credlt at the time of purchase in the year 1997, even then under Rule

3 (5A}a) which was brought in the Rules earfier and by way of
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5 Ex, Appeal No. 54160714

substitution with affect from 27.8.13 provides that if capital goods, on
which Cenvét cradit has been taken, are removed after being used, the
manufacturer or provider of output service shalt pay an amount equal
to Cenvat credit taken on the said capital goods reduced by the
percentage points calculated by skraigit-fine method - (31} for capital
goods, other than computers and computer peripherals at the rate of
2.5% for each quarter. Provided that if the amount so calculated is
less than the amount equal to the duly leviable on transaction value,
the amount to be paid shall be equal to the duty leviable on the
transaction value. Clause (b) of Rule 2 {BA} of CCR provides If the

capital goods are cleared as waste and scrap, the manufacturer shall

pay an amount equal to the duty teviable on transaction wvalue. It is
further argued that it is evident that the Cenvat credit purchase not

charging seclion but only provide for reversal of Cenvat credit taken,

on the disposal of the asset, Accordingly, he prays that the appeal be

altowed and the impugned order be set aslde,
4. The id, AR, for revenue relies on the impugned order

E. Having consldered the rival contentions and that the facts of the
present case, I hold that the provisions of rule 3 {5A) read with Rule 3
(5) are not applicable in view of tht_a categorical assertion of the
appeliant that no Cenvat credit was availed, which fact is further
corroborated by the memorandum of purchase of 1997, I aiso hokd
that the extended perlad of limitation is not invokable as no case of

any suppression or misconduct 1S made out on the part of the
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fi Ex Appeal No 54160014

appellant. Thus, the appeal s allowed with conseguential benefits in

SICardance with |aw.

{Dictated and pronounced in the open Court)
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