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In The Customs, Excise & Service Tax Appeilate Tribunal
Regional Bench {Allahbad)

LR

Appeal No - B/54190/2014

(Arising out of OIA/MOI/EXCUS/000/APPL/44/14 Dated 25/02/2014 passed
by Commissioner (Appeals}, of Cantral Excise-AHMEDABAD-IT1}

M /s Orient Bell Ltd. : Appetlant {5}
W5
CCE & ST, Noida : Respondent (s)

Represented by:

For Appellant {s} : Shri S.C.Kamra (Advocate)
For Respondent {s} @ Shri B.K. Sinha, (AR)

For approval and signature:

Mr. Anil Choudhary, Hon'ble Member {Judicial)
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Find order o, “76 30/ 20H

Per: ANIL CHAUDHRY

The appellsnt is in appeal against order in appeal dated
d5/2/2014 passed by Cornmissioner {(Appeals), Customs and Central

Excise, Noida.

2. The appellant is a manufacturer of ceramic tites and verifiad
tiles, They also traded in the tiles rmanufactured by other manufaciures
and also import tiles {for trading) on payment of Custams duty. The
appelant maintsins sale depots about 20 in numbers to which Liles are
cleared from manufacturing unit. Further tiles purchased for trading
are also stocked in the depots for sale,  The applicant received
wmmon input services at the depots. Show cause natice dated
17/10/2012 was issued for the period Jancary 2011 ta March 2012 as
it appeared to Revenue that under the provisions of Ruie & of CCR,
Cenvat credit of service tax s available only in respect of dutiable

goods/taxable services, Upon insertion of explanation in the definition

of "laput service” In Ruple 2 {e), with effect from /42011 or
subseguently, the trading service was nat taxable under the provisions
of Section 66 of the Finance Act and accordingly, it appeared that the
appeliant Is not aligibhle to avail Cenval credit on the part of services
not utilized for rendering output tax@qi Further the Cenvat cregit . %
availed on  common SErViCes  was  regulred to  be reversad

proportionately on the trade turn over. Further, it appeared that the

appellant effected for the period January 2011 to March 2011 and for
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the peried from Aprid 2011 to March 2012 sales and have taken credit
of common inpub services as faltows -

Allocation of common Mput Service Tax credlt to trading turmover {exempted services)

perind Tr;;ding Sales T Manufactusing |Tatu1 sades Common input | Cenvat Credit |
sales ! servicos pertaining 1o}
{9 (Rs.) P (Rsd {Cenvat availed} | trading
i (exempted
service)
; , Re) o
el T Az s e | 758927, 800 {101,31,32.763 26,80,806 6,72,601
(1.1.2011  to!
31.03.3011) ; 125%) ! 759 ) _ I
SETIR T 11183608715 | 280,06,75,26] 30%,44,83,976 T30,2,09F | 38,30,475
{1.4.2013 ko : {As per SC
3152010 e S S
tubmission before court holow:-
Calcuations as | 13,53,80,872 En0ETSI61  129160,56,133 | 130,38,091 5,16,308 {As
t per formula of | (105 of teading : pror Appellant}
Expl | (e} given | turnover) :
below nde & § H As aomitted
150} of GO,
20043 for the

period 1.4.2011
B 33.03.25}_:_1_:_;_

Accordingly, the appeliant was reguired to show cause as Lo why
- A Y _ e
Cenvat credit totalling Rs. 45365/ wrongly availed on comman input
services during the period January 20311 to March 2012 shouid not be
disallowed and recovered from them under Ruie 14 of the CCR read
with <ection 11 A with further proposal ta appropriate the amount
already reversed of Rs. 20,42,244/- with further proposal o disallow
Cenvat credlt of Rs. 1,13,266/- being credit wrongly availed for the
inadmissible service, (being Rent-a-cab) service of Rs. 6,738/, Jﬁ;n A
construction service of Rs. 1,(]6,468#}51‘101;!& not be disallowed and
recoverad along with interest and further penally was praposed uncer
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rute 15 of CCR read with 11 AC of the Act
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3. The appellant contested the SCN on the ér-mmds that trading
Was not an exempt service prior to 1/4/2011 and as such nod Cenvat
credit was required to be reversed for the periad January 2011 io
March 2012, So far the period beginaing from 1/4/2013 is concerned,
appeltant agreed to reverse proportionate amount.  The SCN was
adiudicated and the proposed demand  confirmed and  further
appropriated with the amount of Cenvat credit already reversed of Rs,
20,432,344/~ Further, the proposad amount on Rent g cab service and
construction  service was  aleo disaliowed and penalty of
Rs.46,16,321/- was imposed under Rule 15 of CCR read with section
11 AC of the Act. Being aggrieved the appeilant preferred appeal
before the Commissioner {Appeals). 1t is relevant to mention that
before the Adjudicating Authority and before the Commissioner
{(Appeals}, the appeiiant admitted the proposed Habitity for the period
January 2011 to March 2011. Further, Cenvat credit in proportion to
the trading turnover for the period starting 1}4{2&1{] in tarms of
explanation 1 (C} in ruie 6 (30} of CCR 10% and the trading turnover
was talen as the qualifying turnover for reversat of Cenvat credit
atiributable to trading activity, Accordingly, the appellant rewaorked
the Cenvat Credit to be reversed and the amount of Ps. 5,16,308/-
was admitted to be reversed under Rule &, Sub-rule {3) read with Sub

Rule 3 (A} of CCR, The said contention have been rejected by Learned

Comenissicner {Appeais) on the ground that the said explanation 1 {C)
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in sub Rule 3 (D) of rule & have hean fnserted with effect from

1/7/2012 and not with effect from 1/4/2011.

4. Being aggrieved the appellant ic before this Tribunal. The
Learned Counsel urges that in view of the ruting of the Division HBench
of this Tribunal in the case of Marcedes Benz India Ltd. vs. CCE 2014
(36) S.T.R 74, it is evident that trading was not a service prior to
1472011, hence not an eligible cervice. Common cenvat credit shall
be appertioned with reference to turnover of manufactured goods and
trading goods. Accordingly the appellant does not dispute the amount
of Cenvat credit held liable to be reversed of Rs. 6,72,641/- far the
perigt January 2011 to March 2011, So far the period beginning
17472011 is concerned, the Learned Counsel for appeilant states from
the definiticn of exempted services, as contained in Rule 2 (e}, it is
evident that in the definition of Sre:rvice;trading was inciuded with effect
from 1/4/2011 vide notification number 3/2011 ~ CE-NT dated
1/3/2011. The Learned Counse! alsg draws my attention o
explanation 1 (C}) in sub Rule 30 in of Rute 6 of {:CR}ELEU ingerted by
the Notification No. 3/11- CE provides trading, shall he the difference
between the sale price and the cost of goods solbd (determ'l%;;rs per the
generally  accepted accounting principies  without including  the
expenses incurred towards their purchase) or 10% aof the cost of goods
sold, whichever is more, for computation for the purpose of value as
defined in Sub Rules 3 and 3 {A) of Rule 6. From a plaln reading of the
rule 6 (30} Expi.l (¢} as inserted with effect from 1/4/2011, there s

no doubt of incertion of the same with effect from 1/4/2011 and the
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Learned Commissioner (Appeals) s in &rror in holding the same to be
effective from 1/7/2012. Accordingly, he prays for appropriate relief in
the matter. As regards the gdenizt of Cenvalb credit on Rent 2 cab
service is concerned that the [d.Counsel does not dispute  that in view
of the amendment in Rule 2 (I} with effect from 1/4/2011, Cenvat
credit cannot be availed on rent-a-cab service, He further said that the
appellant had already reversed the credit attributabic before issue of
SCM. So far the Cenval credit of Re, 1,06,468/- iz concerned for civil
construction, he states that the discatiowance under clause B of Rule 2
(k), provides for service activity relating to CGnStrructir::r‘t of a building
ar a civil strecture or a part themm} refers to new construction and it
does not apply to the repairs and maintenance of the existing
structures. In the present case, under Rule 2 (1), services for repairs
#rtd maintenance are elighile and as such the same is allowable,

5. The {d, AR, for Revenue relies on the impugned arder,

6. Having considered the rival contentions 1 hold that for the peried
beginning 1/4/2011 the appettant will be reguired to reverse the
amount of Rs. 5, 16, 308/- being the proportionate Cenvat credit
avalled on 10 % of trading turnover, in view of the explanation } {C)
i Sub Rule 6 (3} of the CCR. So far the Cenvat credit on the repair
and maintenance under the head civit construction, 1 find that under
sub clause (i) of Rule 2 (I} and renovation or repair service of
premises for manufacture or of service provider have beer specifically
included as an input service. As such 1 haold the amount of #s.

1,06,468/- as allowable Cenvat credit. The penaity imposed 1s also set
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gside. The appeiiant will be entitled to the conseguential benefit, in
accordance with law,
7. Thus, the appeal 1s allowed,

{Cperative portion of the order pronounced in Court)

O fe—

(Anil Choudhary)
MEMBER {Judicizt)
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