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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGICNAL BENCH : ALLAHABAD

Apneal No.C/502/2007-CUIDB] Al

Arising out of O/A No,206-208/CE/APPL/KINP/2007 dated 31.05.2007 passed
v Commissioner (Appeals}, Customs & Central Excise, Kanpur.

For approval and signature:

HOMNBLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL)
HONBLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

L. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 : Mo

[\

Whather it shouid be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? s Yes

3. Whether His Lordship wishes to see the fair copy
of the Order? » Seen

4, Whether Order is to be circulated to the Departmental
Authaorities? ‘Yes |

Pramad Agencies.

VERSUS
Commissioner of Cenfral Excise, Kanpur

APPEARANCE

Ms. Surabhi Sinha & Shri Kumar Vikram, Advocates for the Appeliant )
hei M, K, Mall Assth, Commissioner, (AR} for the Department

LCORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL}
HONBLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

DATE OF HEARING & PRONUNCEMENT: 02.08.2016

FINAL ORDER NO, = “H 05 %/ 2016




2 Appeal No.C-502/07

Per Mr. Anil Choudhary :

The appeltant has preferred the present appeal against
Order-in-Appeal dated 31.05.2007 passed by Commissioner

{Appeals) Central Excise, Kanpur.

2. The brief facts are that a show cause notice was issued on
04.07.20006, under Section 28{1)(h) read with Section 124 of the
Customs Act, alleging that the goods declared as ighting fixture’
impaorted by the appellant, were mis-declared as to description
and valuation of the goods. This show cause was issued ai"tgélr the

.

Bill of entry, was passed and the goods have been cleared by the

[4¢]

Custom Department. The show cause notice was issued by th

!
T
L]

Additional Director, Directorate of Revenue Intelligence, Lucknow

Zonal Unit, Lucknow.

3. The show cause notice was adjudicated on contest and the
demand of Rs.2,98,789/- was confirmed and the value declared
in the Bill of entry, was re-determined at Rs.10,71,159.71/-. The
goods in guestion which were seized post clearance, were heaid
confiscated under Section 11{1){m) & (d) of the Customs Act and
the bank guarantee of Rs.2 lakhs submitted at the tique of
provisional release, was appropriated towards redemption ’émo of

equal amount. A penaity of Rs.3 Lakhs was imposed on Pramad

Agencies under Section 14(A) read with Section 112(a) of the

Customs Act. Further, penalty of Rs.2 lakhs was imposed on

Pramod Goel, proprietor of M/s Pramod Agencies and further

IIIIHI -.‘_‘J .--—%
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Rs.25,000/- imposed upon Shri Naveen Goswami of M/s Balaji

Freight Movers.

Being aggrieved, the appeliant had preferred appeal before Ld.
Commissioner {Appeals), who vide the impugned order, was

pleased to allow the appeal in part.

Being aggrieved, the appellant is in appeal before this Tribunal,
The learned Counsel for the appellant urges that the show cause
notice is bad as the Additional Director, Directorate of Revenue
intelligence was not the proper officer under Section 28 of the
Customs Act, for issuing notice or show cause. It is further
cantended that the proper officer under Section 28 is an officer,
who has investigated with the power of assessment/re-
assessment under Section 17 of the Customs Act. Accordingly,
the whaole show cause notice is vitiated for want of jurisdiction.
The learned Counsel relies on the ruling of Hon'ble Delhi High
Court in the case of batch of writ petitions being Mangali Impex
Ltd. Vs. Upion of India & others pronounced on 032.05.2016
reported at 2016-TIOL-877-HC-DEL-CUS. wherein, the issue
before the Honble High Courtl, was as follows:-
"1 The camman question in this batch of matters pertains to
the constitutional validity of Section 28(11) of the Custams Act,
1962 (‘Act’) which was inserted by the Customs (Amendement
and Validation) Act, 2011 (‘Validation Act, 20117} with effect
fram 16" September, 2011. In terms of Section 28{11} of the
Act, all persons appointed as Customs Officers under Section

4(1) of the Act prior to 6™ July 2011 “shall be deemed to have

and always had the power of assessment under Section 17 and

i
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4 Appeal No.C30207

shall be deemed ta have been and always had been the proper

o

officers. ...

2, Section 28{11) of the Act states that the provision wouid
take effect "notwithstanding anything to the contrary contained
in any judgment, decree or order of any court of faw, tribunal or
other authority.” However, this amendment adversely impacts
the petitioners herein in that it seeks to validste the show-cause
notices (*SCNs’) issued prior to 6% July, 2011 by not oniy
officers  of the Customs but  alsoe  officers  of  the
Commissionerates of Customs (Preventive), Directorate General
of Revenue Intelligence ("DRI’), Rirectorate General of Cantral

Excise Inteiligence and similar placed officers, '

i

3. The subsidiary issue that arises is the possibility tHat on

the strength of Section 28(11) of the Act, SCNs will now be

Issued by any of the above officers for the purpose of “op
fuiry f

of assessment” prior to 6™ July, 201 1.
Hon'ble High Court after considering the issue at length, have
considered the effect of Section 28(11) of the Customs Act,
introduced vide CQstorzws {Amendment and Validation) Act, 2011
with effect from 08.04.2011. The Hon'ble High Court have
observed as follows:-

"66. The mere fact that Section 28(11) has been given

retrospective effect does not solve the essential problem pointed

out by the Supreme Court in the Sayed Al case, whichis the

absence of the assigning of functions to proper Dfﬂc&'fﬁ;:li'.lﬂd{-zf'
Section 2(34}) of the Act. The even maore sericus problem is the
impossibility of reconciling two contradictary provisians, viz,,

Explanation 2 to Section 28 and Section Z8(11) of the Act.

67. The words 'this Section’ in the newly inserted subi-section
(11) of Section 28 obvicusly refers te Seclion 28 as enactad
with effect from 8™ April 2011 and not the Section 28 which

+

existed prior to that date, The effect of Section 28(11) is o
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Appeal No.C-502/07

freat all officers of the Customs to be ‘proper officers only for
the purposes of new Section 28 of the Act and not the earlier
Section 28 of the Act. In particular, there is no validation of the
SCNs issued prior to the amendment of Section 28 of the Act. As
ohserved in Delhi Cloth & General Mills Co. Ltd. Vs. State of
Rajasthan (Supra), a legal consequence cannat be deemed nor,
therefrom, can the events that should have preceded it. The
past actions of the officers of the DRI and DGCEI who are not
designated as ‘preper officer’ in issuing SCNs for the period prior

to 8% April 2011 have not been validated.

68. There is also merit in the contention of the Petilioners
that Section 28{11) confers validity only on the proper officer.
As explained in Consofidated Coffee Ltd. vs. Coffee Board
(Supra), the use of article ‘the’ as opposed to ‘an’ or ‘any’ is
indeed significant. Only officers who have been assigned the
functions of the 'proper officer’ for the purposes of Section 17,
[.¢., assessment of the hills of entry can be considered as the
proper officer for the purposes of Section 28(11) of the Act. As
fullher explained in Shri Ishar Alloys Stesls ld Vs, layaswals
Neco Ltd, (supra}, Lhe article "the’ always denotes o particular

thing or person.

69. The Court also finds metit in the contention that if
jurisdiction is exercised by one officer of the Customs or of the
DRI or DGCEL it should impliedly oust the jurisdiction of other
officers over the same subject matter. The doctrine of comity of
jurisdiction requires that for the proper. administration of justice
there should be not be an overlapping of the exercise of powers
and functions. The decision of the Pujab and Haryana High Court
in Kenapo Textiles Pvt. Ltd, Vs, State of Haryana (Supra) and
the decision of the Supreme Court in India Household and
Heatthcare Lid. Vs. LG Household and Healthcare Ltd. {supra)

are relevant in this context.”
Thereafter, the Hon'ble High Court have concluded as follows:-

"o 1 The net result of the above discussion is that the

Department cannot seek to rely upon Section 28(11) of the Act

( /Anff\-




6 Appeal Né.C-50207

as authorizing the officers of the Customns, DRI, the DGCE] ete.
to exercise powers in relation (o non-tevy, short-lavy or
gfroneous refund for a period prior to 8" Aprii 2011 Hin fact,
there was no proper assigning of the functions of reassessment

or assessment in favour of such officers who issued such SChg

since they were not ‘proper officers’ for the purposes of Section
2(34} of the Act and further Decause Expianation 7 to Sectien
28 as presently enacted makes it explicit that such non-ievy,
short-levy or erroneous refund prior to 8" April 2011 wouid
continue to be governed onfy be Section 28 as it <toad urior to

that date and not the newly re-cast Secticn 28 of the Act

/0.2 Section 28(11) interpreted in the abave terms '-qulifjd ot
suffer the vice of Lnconstitutionatity. Else, it would gran:i:: wida
powers of assessment and enforcement to & wide rarge of
officers, not limited to customs officers, without any limits as to
territorial and subject matter of Jurisdiction and in such avent
i the provision woutd be vulnerable to  being declared

unconstitutional,

70.3  As regards the period subsequent to 8" April 2011, it i
evident that if the administrative chaos as envisaged by the
Supreme Court in Saved Al {snpra) showd not come shout,
fhere  cannol  be  any duphcating  end/or overiapping  of
furisdiction of the officers. It would have to be cnsured through
proper co-ordination and administrative instructions issyed by
the CBEC Lhal onece a SCN s 1ssued speciying the adiudicating
officer to whom it is answerable, then that adjudication officer,
subject to such officer being & ‘vroper officer’ to whom the
function assessment has been assigned in terms of Secfion 2
(34} of the Act, will alone proceed to adjudicate the SCN to the

exclusion of all other oificers whe may have the power in

o relation to that subject matter.

70.4  The question as to the constitutional velidity and effect of

section 28(11) of the Act is answered accorgingly.”
7. Further, Hon'ble High Court considering the facts in the case of

Pace International & another W.P.(C) No.7383/2013,

A G
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Appeal No.C-502/407

where the SCN was issued on 09.03.2011 by the Commissioner
af Customs, (Preventive) pursuant to the putting on hold various
consignments of woolen carpets sought to be exported by the
writ petitioner, the Hon'ble High Court held that the adjudication
order wilt not be given effect, further considering the facts in the
writ petition of Godrej and Boyce Manufacturing Co. Ltd. W.P.(O)
4162/15 & CM 10559/2015, wherein SCN dated 02.04.2009, was
issued by DRI, and for dectaring Section 28(11) of the Act to be
constitutionatly invalid. The Hon'ble High observed that it is not
i dispute that at the time of Issuing of SCN, the DG, DRI or any
other officer of the DFiI.-was not specificatly assigned the task of
Fe-assessment and therefore, was not a ‘proper officer’ under
Section 2(24) of the Act. Accordingly, the fmpugned SCN and alf
proceedings consequent thereto, were quashed by the Hon'ble
High Court. Accordingly, the Ld. Counsel prays for allowing the

appeal and setting aside the impugned order.

the td. AR, for Revenue relies on the impugned order, He

further states that in view of the amendment with retrospective
effect in Section 28, by introduction of Sub-Section 11 in Section
28 with effect from 08.04.2011, the show cause natice and the

impugned order in question are valid.

Having considered the rival contentions, following the Ruling of
Hon'ble Delhi High Court in the case of Mangali Impex Ltd. &

others {Supra), we hold that the show cause notice in the

" present case, which was issued prior to the amendment of

%//L‘ﬂ
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8 Appeal No.C-50297

Customs Act by Customs (Amd. & vali.) Act of 2011, with effect
from 08.04.2011. We hold that the show cause notice fssued by
the Joint Director or Additional Director-DRI is  without
jurisdiction. Accordingly, we set aside the impugned Order-in-
Appeal and Order-in-Original. Thus, the appeal is allowed with

consequential benefits to the appellant,

e o ’ . R .‘/'
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(ANIL G. SHAKKARWAIR) (ANIL CHOUDHARY]
MEMBER (YECHNICAL) MEMBER (JUDICEALY
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