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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALEAHAEAD

Cus, Appeal No,503/10

Arising out of O/A No i57/APPL/NOIDASDS dated 17.05.40:0 passed
v Commr, of Customs, Central Excise, Molda,
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2 Cus. Appenl Ne 503118

Per Mr. Anil Choudhbary -

The appellant-importer, is in appesal being aggrieved by the
impugned order, by which it has been held that the appellant has

e , o , L
neted mis-declaration in the bill of entry resulting inta under valuation -

of the consignment along with confirmation of order of confiscation
and penalty.
7.1 The brief facts are that the appettant is & merchant-importer and
had imported & consignment of “High Speed Steel Scrap” {Eﬁgifk;éﬂt} /»im'
weighing 18.00 MT from M/s Daiichi Motors, Dubal, F.AE. and
accordingly, had filed the B/E M0.501649 dated 17.07.200% éeekiﬂg
clearance of the same undertCustomS Tariff Heading 7204 29 0. The
Jo0 b -

goods were subjected to examination twice by the Govt approved féuh\
Chartered Englneer. The examinations of the said fot of "ligh Speed
Steel Scrap” led to revelation that the consignment conslst of three
typas of itemsjvalued at different Fair Market Price {(FMP} by the
Chartered Engineer as under :

{a) Old & used {Pamaged) HSS Tools-4750 Kas. valued @
Rs. 58/« per kg.

(by Otfd & vsed MSS Tools-7600 Kgs. valued @ R:s.].l.'i,f— per
ke

(c}  Mew Butt Weld Tools 1850 pos.-B700 Kgs, valued @
Rs.1375%/- per piece.
2.2 Thus the descriptlon,classification, gquantity & wvalue of items
rientioned as at (b) & {¢) weare found to be mis-declared. Accordingly,

g show-cause notice was issued o the appellantzs proposing

enhancement 1n the vaive and canflecation of goods at SLMNa (b)Y & {¢)



S
ahove besides initiating the penal proceedings for mis-declaring and
undervaluing the goods, The adjudicating authority after considering
the submissions made by the importer during the course of personal
hearing, enhances and re-determined the declared value of goods in
respect of Yold & used HMSS Tools” and "Mew Butt Weld Tools in Primé .
Guaity” and ordered for re-assessment of these gogds as per Saction -
17 {4) of the Customs Act, 1962 under Chapter Heading No.g8z07 90
G0y attracting duty @ 10% + 2% + 1% (Basic) plus 8% - 2% - 1%
{CUD_} plus 4% SAD. He also confiscated the said éﬁods under Section |
111 {d} & {m) of the Customs Act, 1962 and Imposed redemption fine
of 15.2,00,000/- and penalty of Rs.1,00,000/- under Section 125°&
112 (a){ii) respectively of the Customs Act, 1962, Hence, the present
appeal by the appellant.
3. Being aggrieved, the appellant preferred the appeal before the
Id.Commissioner {Appeals), whe has pleased to reject the appeal
A upholding the findings in the Order-in-Original. |
4, The appellant 1s absent in splte of natice and was also absent.oq
the earlier date i.e. 02.05.2016, when the notice was issued by way DE’
lzst chance, It 18 seen that the notlce was issued to the appelant as.
well as to their Counsel, Mr.Nitin Sen. The notice issued on the
Id.Counzel, is served, but the notice izsued op the appellant, has bean
raturned un-served with postal remarks “Addressee not found at the
given address”, - |
. We find that in column & of the appeat memerandum, the

address of the appellant had been glven, accordingly, the nolice was

\/L.—-{_F_}."—h
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sent fo the sald address and as such, in absence of any request for
adjourament, the appeal is taken up for hearing ex-parte.

G. Heard the id.A.R. for the Revenue and perused the records.

7. The Issue In this appeal is whether the impugned order is Cryntic
as the Court below have ignored the material on record, in favour of
the appeliant. We find that after filing the B/E by the importer on
17.07.2009, the consignment of .“High Speed Stee! Taols Scrap” was
subject to 100% inspection after destuffing container by the Chartered
Enginear cum Government reglstered Valuver, Mr.R.K.Khera, As e his
report, the said container/consignment contzins mixed ot of MEw,
usable and damaged machine tools, Al tools were stated to be
fcosely placed in pellets/plastic trays one over the other without any
individual packing except & pellets of new toale wiapped in paper and
In turn packed in card board packing. Accardingly, 5 {five) pellsts or
4750 kgs of total consignment of 18 MT were taken as scrap as {ools
of this category, was found to be damaged. 8 (eighl) pebuts or ?6(1(]-
Kgs. Contain tools, which are used and remaining 1650 tools weighing
BI00 Koz In § pelfets are new. He further found that nune of ihe
taols are re-condltioned, consignment is otherwise neat .and clear
without ingresﬁ of any forelgn materlal and except for machine tools .
no other item is found in a container. This report was In supersession
of the eartter report of Mr.Khera dated 28.07.2009, which were based
on  visual examination without destuffing  of the container

Accordingly, the suggested value was -

!

Vi

fay

~[_.-""-1:__,-"J

]



-

4

(2} For used/damaged/rusted industrial tamis-weighing 4750
Kas consisting of 5 pellets @ Rs,58/- per kg amouniod o
Rs.2,75,5G0/~ ; -

(b} For used industrial tools made as HSS Metals weighing
7600 Kgs of taols censlsting of 8 pellets @ Rs.115/- per Kg amaunted
lo Rs.8,74,000/-

{¢)  For packed teols in card board cartons 1650 tools r:;f' butt
weld end ‘milt weighing 5700 Kgs @ Rs.1375/-/~ each amounted to

Fe

R5.22,68,750/-.

Such veluation en being disputed by the appeilant-importer, the
Authority again called for a second opinion from Mr.Sanjeev Kumar,
Valuer, Positech Sotutions, who after inspection vide his report dated
22,08.2009 opined that the consignment consists of mostly used or
sUrplus new tools. These tools cannot be sold in the rmarket s the
new tools on price list valueJas most of them are non—standa;d tools
and cannot be used on Indian machines. In fhis opinion, the value of A
the goods is Rs.160/- to Rs.200/- per Kg. in the open market. From
the perusal of the order-In-original, we find that the !ﬁ.dditimna!_
Commissioner adjudicating the SCN, has canveniently ignored, the
second repml oblafned by the Revenue from Mr.Sanjesy Kumar,
Valuer. No reasons have been assigned for rejecting/ignoring the said
feport. We farther find that the appellants had raised grounds before
the Id.Commissiener (Appeals} that the consignments consisted of
scrap tools, rejected waste and out of size tools, which were not

usabie anywhere. This was confirmed by the Chartered Engineer,
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Mr.Sanjeev Kumar, who had given apinion at the instance of the
Customs Department. We find that in the impugned order-in-appeal,
the Id.Commissioner (Appeals} has falled to cansider the grournds and
have not recorded any fingdings on the same., Thusg, we hold that the
inpugned Order-in-Appeal & Order-in-Original, are both crvplic and
are in vigtatlon of principles of natural justice. Accordingly, we set
aside the impugned order and allow the appeal. Thos, we held that
the declaration made in the B/E No.501649 dated 17.07.2009 filed hy
the appellants, does not suffer Fromah;ﬁmls—declaratlan, The appellant
will be entitled to consequential benefit in accordance with {aw.

8, Registry [s directed Lo serve the copy of this order on the

appeilant through the jurisdictional Commissioner.

(Operative part of the order was pronounced in the open Court)
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