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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,

REGIONAL BENCH : ALLAHABAD
Ex. .1208/09

Arising out of OIA No.33-CE/GZB/2009 dated 30.01.2009 passed by
the Commissicner (Appeals-1), Central Excise 8 5. Tax, Ghaziabad

For approval and sigaature;

HOK'BLE MA. ANIL CHOUDBARY, MEMBER [JUDICIAL)
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1. Whethar Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT {Procedure) Rules, 19827

2. Whether it should be released under Rode 27 of the
CESTAT {Procedure} Rules, 1982 for publication
I 2oy autharitakive repeort or not?

fal

Whether His bordehip wishes to see the fair copy
of 1he Ordar?

4, Whether Order is o be croulated to the Departrmeriai
Authoritips?

M/s Glaxo Smith Kline Pharmaceuticals Lid.
LAPPELLANTIS)

VERSUS
Commissioner of Central Excise & 5. Tax, Gaziabad

RESPONDENT (S)
APPEARANCE

Shri Raj Kumar, FCA, for the Appeliant (3)
Shri M. M. Dixit, Asstt, Commissiner {4.R.} for the Respondent

CORAM:

HONBLE MR, ANIL CHOUDHARY, MEMBER [JUDICIAL)

DATE OF HEARING & PRONOUNCEMENT : 06, 11. 2015

imed orper no. TGHH’_’ 20J6. SM.




2 Ex, Appeal Ne 1208709

Per Mr. Anil Choudhary

The Appeliant M/s Glaxo Smith ¥line Pharmaceuticals LXd., is in Appeal
against Order-in-Appeal No. 33-CE/GZB/2009 dated 30.01.2009 passed by
the Commissicner {Appeals-1), Cenirat Excise & 5.Tax, Ghaziabad, whereby
the rejection of refund is upheld on the ground of unjust enrichment.
2. The brief facts are  that  the appelients  have  imiported
formwlation/medicines  falling  under Chapter Heading MNo.30.02 and
marketed the same after labeling or re-labeiing, During the month of
Septernber, 2001 & December, 2001, the officers of DECEL, Neow Dethi
detained the above goods valyed at Rs.22,04,157/- involving  duty
#s.16,45,396/- from the premises of M5 Nidi Enterprises, Meerut
finad,Ghazlabad, the © & F Agent of the appellant. During the course of

investigation, the appellants deposited duty amounting to Fs.13,28,000/-

under protest., Two show-cause notices dated 03.04.2002 ang 08.05.2003
were issued. The show-cause notice dated 03.04.2002 was adjudicated vide
OI0 No.26/04-05 dated 28.10.2004 by the Assistant Commissioncr, Centrad
Ewcise, Division 1, Ghaziabad, whereln goods were confiscated and
redemption fne of Rs.10,00,000/- was imposed ared @ penalty of
Rs.1,00,000/- was imposed on the pariner of the € & F Agent. Show-cause
notice dated 08.05.2003 was adjudicated vide 01O MNo.21/31.03.2004 by the
Ipintt Comnmissioner, Central Excise, Ghaziabad, wherein demand of duty
amaunting to Rs.16,45,396/- was confirmed and a penalty of Rs.5.00 fakh
each was imposed on the appellants and the C & F Agent, Mfs Niu
Enterpiises. The appelants filed appeals with the Commissioner {Appeals),
Gharziabad who vide Orders In Appesl No.41-47/05 dated 28 .03.2005 set
aside the above two Crders-in-Original. Consegquent ko the above appellate
orders, the appeliants lled the refund claim for Rs.13,28.000/-.  After

granting due opportunity of personal  hearing, the adjudicating authority
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1 Fx. Appeat No. 120809

sanctioned the refund claim vide impugned Order-in-Original. As it was held
that the claim was hit by the clause of unjust enrichment, the same was
credited o the "Consumer Welfare Fund”,

3, The issue before the Tribunal is that in the facts and circumstances of
the case, the appellant had deposited the amount before issue of SCN and
hefore effecting sale and pursuant to order of the Commissioner {Appeals), it
was  held  that  no gxcise duly s exigible on  the imported
formulation/medicines, imported for trade, The said order had sttained
finality. Whether the refond of the said amount aitracts the doctrine of
unjust enrichment when admittedly the goods in question {medicines) were
destroyed due to expiry of time, and no transfer of Htle ever took place.

4. Heard the parties,

B, Having considered the rlval contentions I find that the amount in
question was deposited prior to |ssue of show cause notice. The appeliant
had debited the amount te their profit and foss account. It is admitted fact
thal the goods were not transferred or consumed by the appeliant. The |d,
DR has relied on the ruling of Honourable Supreme Court in the case of
Sahakari Khand Udyog Mandal Led, Vs, CCEx. & CC ; 2005 (181) ELT 328
{SC), wherein L was held that some exemption/rebate was available to the
assessee under notification number 257/76 dt.30.0%.1976 which provided for
exemplion from payment of Excise duty leviable thereon in excess of average
production of sugar during the perod of preceding three years. The
notification alzp provided that the exemption' would be on sate of sugar, as
fewy sugar and free gale sugar.. The assessee had claimed refund for the
financizl year 1976-77. The Asstt, collector had rejected the refund claim of
the Appellant holding that the claimant had already charged and collected the
dulty amount from its customers and as suech, it was not entitled to claim the

siid ameount and accordingly the amount refundable was transferred to
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A Fx, Appeal No, 208419

Consumer Welfare Fund. Under such circumstances the Apex Court held that
the doctrine of unjust enrichment is based on egqulty and has been accepted
and applied in several cases. Iy was further oplned, irrespective of
applicability of section 11B of the Act the doctrine, can be inveked to deny
the benefit to which a person is ot otherwise entitled,

6. I hold that in the facts of the present appesl there being ne transfer

and an admitted destruction of the godds in guestion the dectrine of unjust

Cenrichment |s not attracted. Accordingly | osel aside the impugned order 2nd

hold that the appellant is entitied to refund. The adjudicating authority is
directed to disburse of the amount of refund within & peciod of £0 days frem
the date of receipt of & copy of this order, with interest as per Ruias,

7. That the appeal is alinwed.

{Pronounced in the open Court)
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{Anil Choudhary)
Member (Judicial) ’
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