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: IN THE cusToMs 'EXCI_S_E AND SERVICE TAX APPELLATE TRIBUNAL,
' _ EGIONAL BENCH : ALLAHABAD

&ppeal No C;" 533 /2011 CU[SM¥

Artsing out of Order-m Appeat No lO;’CUS,’MRT 1I/2011 dated 31.05.2011
passed: by Commissmner (Appeais) Customs & Central Excise, MeeruL Il

Shri R, K Gupta C/O
CLLAPPELLANT(S)

" ..RESPONDENT (5)

FINAL ORDER NO "’-?i 173/.2mi£.
Per Mr Am[ G Shakkarwar

e'-Viiiage Art Moradabad The present appeal is against Order-in- e

___ppeai No 10{CUS/MRT II/2011 ‘dated  31.05.2011° passed by

Commissioner (Appeals) Meerut I1.

. 2, The brief facts-of the case are that M/s The Village Art, Moradabad

\ o:_btaihe_c.i.advance iice.nse for import of Brass Scrép. The further -
investigation lead to the issue of a show-cause-notice, wherein it
was ai!eged that sa:d Brass Scrap was not used for manufacture of
goods to be exported but was sold in the open market. The
allegation in the said show-cause-notice also including that the

appellant in the present appeal has helped the importer in selling

N



2 Appeal No.C/533/11

imported Brass Scrap in open market whereas the condition of
import was that the said Brass'S_crap should have been used for
manufac_ture of goods to be exported. The said show-cause-notice
was adjudicated through Order-in-Original No.05/ADC/M-11/2011
dated 24.01.2011, wherein Customs duty of Rs.19,88,133/- was
confirmed against the Brass Scrap imported and said Brass Scrap
was confiscated. Further, the ._f_pres_ent appellant, Shri R.K. Gupta
was imposed with a pena'ft’y 61‘.-’3@5’1‘:0*;'OO:‘-OOOX- under Sections 112,
114, 114A & 117 of Lhe Customs Act 1962. The\ appellant

. é‘
preferred appeal before - Ld Com'mlssaoner (Appeals)’The Ld.

Commissioner (Appeal) dxsposed the sazd appeal through Order-in- -

Appeal No.10/CUS/MRT-II dated’ 31,05.2011 (impugned “order),

wherein the Ld. Commissioner (Appeals) who has"e'lé'b'e"r'égfé"ly;?{g_
through the contentions of Shri R.K. Gupta and reduced 't)'enait'y?:'3fb_'-
Rs.5 lakh. Aggrieved by the said Order-in-Appeal, the appellant is

| "hefore thi's Tribunal.

Heard the learned counsei for the appe!fant who has argued that
Shri Manoj Sikka in h;s statement dated 10 04 2004 agreed that he
has sold the Brass Scrap m the market and |n hls subscquent
statement on 11.04. 2004 Shrl Mano; Sikka stated thaﬁ\Shr: R. K

Gupta i.e. present appeilant has heEped him in processing of their
advance license application, d:d th_e_;hcensmg work with DGFT, the
basic idea of procurement of ad’vah:‘c”e' _;'Iicense was also given by him .

and that for procurement of impor_tediﬂ.B;ass Scrap funds were also '_

managed by him. He further that ‘the statement, dated -

11.04.2004, was contradictory.{:o the fetatement dated 10.04.2004.
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N aseLaw n'_t_h_'e'__c__ase of Ashok Kumar Singh Vs.

at 2000 (124) ELT 33 (All.).

ival contentions and on perusal of record, I
D per'_ﬁ. t_jo’o'k is having a copy of statement of
ppellant’ ‘dated. 10®..January, 2008, wherein he has

tegorically stated that he had nof role in the import of said Brass

“Scrap. 1 find from the ruling of Hon'ble High Court of Allahabad in
SRy ;""ab_ov__e_.s_ta_ted_ ca_:se_icha_t it was held that on the basis of statement of

- co-accused atohe_'_fénd: m t_he absence of any other evidence, the

find that the statements of Manoj Sikka and Shri R.K, Gupta -

an_e_____:__con'tra__c_ifctb_ry' to each other. This situation may create

- SUSpPICIous :_abo_gjt the roie of Shrt R.K. Gupta, however, suspicion

Cannot-be the basis for punishment, and therefore, I hold that in

the facts and circumslances of the case, Shri R Gupla was not

ok iiabf_e_ to impose with-._f)enaity. 'I, therefore, set aside the impugned

—_—

Order-in-Appeal and allow the appeal.

(Dictated & pronounced in the open Court)

.(Aﬁil (i Shakkarwar) v T -
Mishra | Member {Technical) . }Tw .

i T

lower court cannot -proceed against an accused. In the present |

4 vz Sopy




