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Ex. Appent No 122218

Par Mr. Ashold Kumar Arya :

Both the parties have been heard in detail.

5 The issue concerns with the fixing of responsibility for
payment of duty of cent'.r.aﬂ excise, where ope of the
conditions of “job work” under Motification No. 214/86-CE
dated 25.03.1986, have not been fulfilled, Here, one of the
canditions of the Notification 214/86-CE {Supra) is that the
responsibility of discharging lability of Central Excise duty
on the final product, is to be honoured by the Principal
Manufacturer, as per the Declaration fileg with the Central
Excise Authority ; this has not been camplied with,

3. The appellant was issued SCN by Central Excise
treating them as manufacturer under Central Excise law for
payment of duty of Central Excise for the “job work” done by
them for the Principal Manufacturer (s). The SCM is dated
07.10.2008, which was adjudicated by the Order-in-0riginal
N0.4?,"Addl.Cc:ummiﬁsioﬂermnidafzﬂﬂg dated 26.10.20089,
confirming the demand of Rs.39,53,508/- along with interest
and imposing equivalent amount of penalty on the

appellant.
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3 fov, Appeal No. 1222418

31 The appellant went in appeal before the Commissioner
(Appeals). The |4 Caommissionear {Appeals) vide his Order
dated 26.02.2010, ordered for adjustment of eligihle amount
of Cenvat credit against the total amount of duty confirmed
and reduced the penally to equal to the differential amount
of duty after adjustment of the eligible amount of Cenvat
credit against total canfirmed amount of duty.

3.2 The appellant is now before this Tribunal contesting the
order of the lower appeliate authority.

4. The appellant represented by Shri Nagnath Mathdevru,
mainly argues vhat they are only “job workers” for the
principal Manufacturer {8), namely, M/s PICL and M/s
Amargun Qverseas snd they are working on job charge basis
and availing exemption under Notification 214/86-CE
{Supra); M/s PICL and M/s Amargun {Ohverseds are located
in exempted zone of HP (area based exemption) and
therefore, no duty was paid by them on their final product.
when for the goods cleared from the job worker of the
appellants’ prefmises, the duty was not paid by the principal
Manufacturer {s), the appeliant assessee was asked to pay

Centrat Excise duty on the said goods.

b
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4.1 The appeHant assessee also mentions that Audit was
conducted in their factory during 01.11.2006 to 07.11.2006
and the Audit Team of the Department advised them to pay
service tax on job charges collected from the Principal
Manufacturer (s} under the category of Business Auxiliary
Service; they paid service tax as advised by the Audit Party
of the Department.

4.2 The appellant also states that they have already made
a predeposit of Rs.15.00 lakhs as per the CESTAT's Stay
Order No.694/10-CEX dated 03.09.2010 on 27.09.2010,

4.3 The appellant further states that it is not their fault that
the Principal Manufacturer (s} have not paid duty on the
goods cleared after job work, when it was their Principal
Manufacturer's responsibility to pay Central Excise duty ;
they were never informed either by the Department or by
the Principal Manufacturer (s} that they were supposed to
pay any Central Excise duty. When they were doing job
work under Notification 214/86-CE {Supra), it is not their

responsibility to pay Central Excise duty on the goods
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cieared on “job work” by them. ‘The Principal Manufacturer
(s) have filed the declaration to the effect that :

L G} NP PRI R e

(k) We undertake the responsibilities of dis-
charging the liabilities in respect of CE duty
jeviable on the final products under the laid down
provisions of central Excise If applicable.”
Al such declarations of the Principal manufacturer () were
all along lying with the Central Excise Department and the
Central Excise Department were having full knowledge that
the appeliant assessee was doing only the job work under
Notification No.214/86-CE (Supra) and payrment of duty of
Central Excise on the goods cleared by them on “job work”
was not their respansibility. Further, when the Audit was
conducted in thair premises, the appellant assesses

\mediately made the payment of cervice tax on job work

b
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charges as advised by the Audit Party of the Department.
Therefore, no tiability of CentralExcise duty can be fixed on
the appeliant asseessee.

4.4 The appellant aiso cites in support the CESTAT's
dacision in the case of Adarsh Udyog Vs. Commissioner of
-Central Fxcise, Panchkula 2012 (280) ELT 118 (Tri.-Del.}
saying that this decision is applicable in their case anc
Department cannot fix the responsibility of payment of
Central Excise duty for the job work done by them.

5 The Revenue represented by Id.AR., Shri Pawan Kumar
Singh, vehemently argues that as one of the conditions of
the Notification 214/86-CE (Supra} i.e payment of duty on
the goods cleared by the job worker has not been honoured,
it is the responsibiity of the job worker, who has done the
manufacturing job to pay the duty of Central Excise, The
job worker cannot argue that it is not their responsibility to
pay duty when actually, it is they, who have done the job
work for lhe Principal Manufacturcer and when there has
been a declaration filed with the Cenlral Excise (though by
the Principal Manufacturer), that the responsibility of
discharging liability of payment of Central Excise duty has

been undertaken by the Principal Manufacturer (s).
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G, We have carefully considered the facts on record as
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well as the submissions made by both the sidges. There arg
rwo sets of periad involved herein. One is from 24.06,2005
ro 31.03.2008 v case of Mfs Amargun Overseas Lid.,
principal  Manufacturer and the other period i8S from
11.07.2006 to 31.03.2008 in case of M/s PICL, another
principal Manufacturer (s). Itis @ Fact that for the goods,
which were cleared an job work basls, the duly of Centrai
Excise was not paid either by the job worker or by the
principal Manufacturer (5), whereas the Notification
No.214/86-CE lays down that the Central Excise duly is
liable to be paid on the final product 1O he cleared by the
principal Manufacturer . rhe said final product would cover
definitely the goods, wiich have been cieared by the job
waorker to the principal Manufscturer ().

6.1 It is also a fact that the Principai Manufacturer (5} have
hat been issued any SCN by the Revenue and the job
worker, who is the appeliant assessee, has only been issued
the SCN (Show-Cause Notice). The job worker, who is the

appellant assessec has been treated DY the Revenue as the
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manufacturer by the Central Excise Authorities, with whaom
the Principal Manufacturer (s) filed the declaration under
Notification 214/86-CE {supra) saying that they undertake to
discharge liability of Central Excise duty, if applicable. It is,
therefore, not a question of hiding any facts from the
Revenue autherity. Therefore, when there is not any
suppression of facts by the appellant, any demand of Central
Excise duty can be made for normal period of one year only.
In other words, liability of payment of duty would be for the
preceding cne year from the date of SCN, i.e. 07.10.2008 ;
Central Excise duty Hability will be for the clearances made
by the appellant assessee for the said period of preceding
one year.

6.2 The appellant has already been given the benefit of
refund of service tax paid by the lower adjudicating
authority, which can be adjusted against their liability of
payment of Central Excise duty for the one year period being
confirmed by this order. We also take note that the
appellant made a predeposit of Re.15.00 lakhs, which can

also be adjusted against their Hability of payment of duty of

Central Excise being confirmed here.
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5.3 We take note of the decision of this Tribunal in the case
of Adarsh Udyod (cited supra). However, we find that the
facts in the sald CBSC make a mention that demand raised
herein, was for the period of beyond “four five years”,
whereas in the present Case, we are confirming the dermand
for the normal period of one year. LIS also obvious that the
appeliant would be ligble ta pay applicable interest on the
Central Excise duty from the day it pecame due til the
payment of the same. Originai adjudicating authority 1S
nerehy directed to compute the tability of duty af Central
Excice and the interest of the appellant in &rms of this order
and inform the appellant within three months of receipt of
this oreer.

6.4 It is made clear that we have taken note of the fact
that there has been no any kind of conceatment of the facts
on the part of the appetant and ali along Revenue was in full
wnowledge of the Facts and even the Audit team of the
Department visited the appellant’s premises and advised
them to pay service Lax inctead of Central Excise duty and
the appeliant had pald the cald service tax then.
Consequently, there is no justification for imposition of any

penalty oi e appelant under the faw of Central Excise.
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The Penalty imposed on the appellant is, therefore, hereby

L

cet aside.

7. The Appeal is decided in the above terms.

{Dictated and pronounced in the open Court}) A
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