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Per Mr. Anil Choudhary ;

The appellant, a manufacturer of Ingots, is in appeal

against Order-in-Appeal dated 28.11.2013, by which denial of
Cenvat Credit of Rs.1,71,887/- have been confirmed along with
interest and equal amount of penalty under Section 11 AC of the

Act read with Rule 15 of CCR, 2004.

2. The brief facts are that the appellant had purchased input-Scrap

from a first stage dealer namely, Khmeshwar Enterprises-

Proprietor, Rakesh Kumar Agrawal. The purchase was made in

March, 2008, being purchase of 10.390 MT of S$ Sdéraps value at
Rs.12,88,105/-. The case of Revenue, as per thé_ SCN dated
12.10.2011, is that based on intelligence, M/s Kﬁrﬁeshwar
Enterprises is a registered dealer and was involved in passi_ng
fraudulent credit by trading in excisable goods namely Metai

Scrap. In the course of search, conducted in the premises of said

M/s Khameshwar Enterprises and the residence of its proprietor
Rakesh Agarwal and as per the statements recorded of the said
Rakesh Agarwal, his accountant Mr. Navshad Ahmad and others,

it appeared and observed as follows:

I. ™ Shri N.K. Jain (G.M Supply Chain) of M/s Jubilant Organosys
Ltd have stated in his statement dated 25.01.2011 that Shri
Rakesh Sharma forwarded the quotation on behalf of M/s
Khameshwar Enterprises, C-111 BSR Insustrial Area Ghaziabad
and guotation wés signed by Shri Rakesh Sharma. He further
stated that except Shri Rakesh Sharma no body from M/s
Khmeshwar Enterprises ever met him. Therefore, it appears that
material from M/s Jubilant Organosys Ltd, Gajrauia was lifted by
Shri -Rakesh Sharma and not by Shri Rakesh Kumar Agarwal
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3 Appeal No.E-54587/14

proprietor of M/s Khmeshwar Enterprises whereas invoices were
issued in the name of M/s Khmeshwar Enterprises.

1. Shri Rakesh Agarwal Prop of M/s Khameshwar Enterprises in his
statement dated 31.05.2011 also stated that the material was
lifted by Shri Rakesh Pandit Ji frem M/s Jubiiant Organosys Lid.,
Gajrauia and Shri Rakesh Pandit provided only bill of M/s
Jubitant Organosys itd to him for further issuing the invoices of
Cenvat credit to the manufacturers of excisable goods.
However, Shri Rakesh Agarwal could not provide the address

~and contract no. of Shri Rakesh Pandit. The said Shri Agarwal
also stated that Shri Rakesh Pandit sold the scrap so purchased
from M/s Jubilant Organosys Ltd, Gajraula some where else and
he does not know where Shri Rakesh Pandit soid the said scrap.

11, Shri Rakesh Agarwal in his statement dated 18.05.2011 have
stated that all the purchase & sale were made by him on paper
only because of the fact that he was engaged in the work of
purchase and sale of bl only on commission basis through
brokers. He never hired the trucks for tiansportation of goods |
of purchase and sale of said scrap. He prepared only biils for
sale as per advice of brokers.

Iv. During the course of statement of Shri Rakesh Agarwal, he was
shown the details of payments of Rs.1,38,58,410/- as prepared
from their account statement. He put his dated signatures on
the said statement. On being asked about the other details of
payment made by them to M/s Jubiiant Organosys Ltd Gjaraula
from their PNB a/c No.111600200029014 and the payments
which have not been reflected in their said account was made
by Shri Rakesh Pandit. However, the said Shri Agarwal in his
further statement dated 04.07.2011 stated that they made
payments to M/s Jubilant Organosys Ltd Gajraula from his
accounts 1116002100029014 w.e.f. 05.05.2007 and prior to
05.05.2007 from his another PNB a/c No.1116002100026150.
He aiso provided the copy of statement of the said account.

V. On scrutiny of the aforesaid bank statements as provided by
Shri Agarwal, it was observed that only payments of
Rs.2,47,04,250/- were made from these accounts as against the
total payments of Rs.3,40,00,425/- shown as having been
received by M/s lubilant Organosys Ltd Gajraula from M/s

K
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Khmeshwar Enterprses. A chart at Annexure-A containing the
details of bank drafts issued from his accounts was shown to
Shri Rakesh Agarwal on 04.07.2011 and on being asked about
the said difference of Rs.92,96,175/~, Shri Rakei’a_h Agarwal in
his statement dated 04.07.2011 stated that tﬁe‘séid amount of
Rs.02,96,175/- was paid by Shri Rakesh Pandit from his account

or from any other accounts which he does not Know.

VI.  On further scrutiny of both the above bank accounts, it was
observed that the bank drafts which were sent Fo M/s Jubilant
Organosys Ltd Gajraula were got prepared by' depositing the
same amount in cash on the same day. Shri Agarwai'w.as asked
during his statement on 04.07.2011 from where he arranged

- the cash for making drafts. Shri Agarwal in his said statement
stated that the cash was provided by Shri Rakesh Pandit for

making the Bank drafts in the name of M/s 3ubi|e_int 6rganosys
1td, Gajraula in advance and he handed over the Bank drafis to
Shri Rakesh Pandit for further onward handing ovér the same to
M/s Jubilant Organosys Ltd, Gajraula.

VIL.  On scrutiny of the invoice books of M/s Khmeshwar Enterprises,
it came to notice that they issued involces S. No.01 dated
20.06,2007 to 29 dated 25.07.2007 from book nu. 01 and
thereafter thoy issued Invoites from 5. No.523 dated
95.12.2007 to 88 29.03.2008 from book no.2. Therefore, it
evinces that the invoices which were left biank were meant to
he used to cover the transactions. No prudent businessman will

function in a manner as M/s Khmeshwar Enterprises functioned.

The irregutar invoices issued by the said M/s Khameshwar
Enterprises are indicative of illegal transactions. The purchases
of scrap made from M/s Jubilant Organosys Ltd, Gajraula are
irreguiar ones and were made with malafide intent to avail and
pass on irregular credit by building up the papers only wherein

physical transactions of goods were not at all involved.

viII. During the course of search of the office premises - of 'M/s
Khameshwar Enterprises only few GRs relating to sale of goods,
were recovered, as at Sl 126 & 129 of the Annexure to
panchnama dated 13.01.2011. On being asked about rest of the
GRs, Shri Rakesh Agarwat stated that few G.Rs in respect of

S
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goods were issued and they did not have any other G.R. as they
did not dea! with the goods physicalty and only invoices were
issued by them.

IX, During the course of search on 13.01.2011, a list containing
varicus vehicles number (RUD-24), stationary of biank
weighment slips of Om Dharam Kanta, Gahaziabad Dharam
Kanta & Shardha Dharam Kanata, blank GR book of M/s Sharma
Goiden Transport Co. & M/s Jagdamba Roadlines, as resumed at
S. No.202, 220 & 222 of Panchnama dated 13.01.2011 {RUD-

25), were also recovered from office premises of M/s

Khameshwar Enterprises. As per their convenience, M/s
Khameshwar Enterprises used such papers and picked up the
vehicle number suiting to them while dealing with the papers in
relation to scrap & other materials. The above statement is
corroborated from the averments made by Shri Naushad
Accountant of M/s Khameshwar Enterprises in his statement
dated 13.01.2011 (RUD-6) recorded on the spot, who clearly
admitted to have buiit up papers and that they never received
the goods physically in their premises.

X. In question No.10 of statement dated 04.07.2011, Shri Agarwal
was asked to provide the compiete delails of the following
transporters whose few GRs, which found issued in respect of
excisable goods, were recovered from his office.

. M/s Dethi Kashigr Moradabad Nainital Transport, Ghaziabad. A~

. M/s Hiway's Transport Co. Ghaziabad,

. M/s Shiv Shankar Transport Co. Ghaziabad.

. M/s Mahajan Read Lines, Ghaziabad.

. M/s 3ai Mata Road Lines, Ghaziabad.

Shri Agarwal in his statement dated 04.07.2011 stated that he

did not know the details of the said transporters and that the

GRs which have been recovered from his office were arranged

through brokers for Sales Tax purpose. He did not remember

[ 4 TR N L R L C R

the broker from whom the said GRs were arranged. _
XI. In question No.11 of statement dated 04.07.2011, shri Agarwal

was remembered of his statement dated 31,05.2011 wherein he

assured to provide the whereabouts of the brokers. In reply, he

#
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stated that he failed to gather the information and as such could
not provide to the Department.

XII. In question No.12 of statement dated 04.07.2011, Shri Rakesh
Agarwal was shown the statement dated 13.01.2011 (RUD-7) of
Shri Rajiv Pasi S/o Sh. Bhushan Prakash owner of the Plot No.C-
111, Bulandshahar Road Industrial Area, Ghaziabad wherein he
stated that Shri Rakesh Agarwal had used their gbdown on rent
only befare six years. Further, on being questioned as to how he
conducted his business when the godown was not in his
possession during 2006-07, 2007-08 & 2008-Q%, Shri Agarwal
stated that he had taken the said godwon on.rent and a rent
agreement was made with the owner of said godown but at
present he had no copy of said rent agreement or rent receipt.
However, he had used the said godown upto March, 2008, From
the above, it may be seen that Shri Agarwal has spoken a
blatant lie, otherwise, he could have produced_ the rent
agreement or at least a rent receipt, which point at the. fact that
the sasid godown was not in possession of Shri Rakesh Agarwaf
at the material peint of time. The fact also goes on to prove that
they were not physically deal with the materials and only the
papers were cooked up.

XIII. Shri Nasushad Ahmad, Accountant of M/s Khameshwar
Enterprises has also stated In his statement dated 13.01.2011
that they issued only bills as per direction of Shri Rakesh Kumar
Agarwal and they never deal with the goods. He further stated
that they also prepared GRs and Weighment slips in respect of
bilis issued by them to their office.”

Accordingly, vide aforementioned show cause notice, invoking
the extended period, the appellant was required to show cause
as to why Cenvat Credit amounting to Rs.1,71,887/.—, be.not
disallowed and recovered under. Rule 14 of CCR, 2004, read with
Section 11A of Central Excise Act, 1944 with proposal to

appropriate equal amount of Cenvat Credit aiready reversed vide

Entry N0.219 dated 20.06.2011 and further, proposal to charge

34/)'\




7 Appeal No.E-54587/14

interest and appropriate the amount of Rs.73,482/- aiready
deposited through Chatlan dated 20.06.2011, and further,
proposal to Impose penalty under rRule 15 of CCR read with

Section 11 AC of the Act.

The appellant appeared and contested the show cause notice,
stating that they denied the aiieg_ations. Further, it has been
urged that the whole case of Revenue is only based on the
statements and they wish to cross-examine ali such persons
whose statements have been relied upon while issuing the show
cause notice. Appettant further reserved their right to file a final
reply, after the opportunity of cross-examination is aliowed to
them. 1t was further stated that they did receive the Scrap from
the seller, namely, M/s Khameshwar Enterprise. They are not
aware, if Khameshwar Enterprises have supplied them some
other scrap or non-duty paid scrap and passed on illegitimate
credit. 1£ was further stated that they have utilized the scrap
received and maintained proper records and have manufactured
dutiable finished products, which have been removed on
payment of duty. it was further stated lhat the suc motu,
reversal of duty by them with interest was not as a result of any
malpractice on their part but was a conscious decision to avoid
litigation when they came to know about the fraudulent nature of
activity on the part of Khameshwar Enterprise and the ongoing
enquiry in the matter. 1t was further urged that reversal of the

Cenvat Credit by them, does not amount to admission of any
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guilt on their part, It was further urged, in view of the reversal of
the credit, and the interest before the issue of show cause
notice, is bad and against the provisions of Law. That there is no
case of any collusion between the appellant and the said
Khameshwar Enterprises. Accordingly, under the facts and

circumstances, no penalty was imposable on them.

The SCN was adjudicated vide Order-in-Original  dated
28.11.2013 passed by the Assistant Commissionér, who was
pleased to confirm the proposed demand with interest and
appropriated the same with the Cenvat Credit already reversed
and interest deposited. Further, penalty of Rs.1,71,887_/w, was
also imposed under Rule 15 of CCR read with Section 11 AC of

the Act.

Being aggrieved, the appeltant preferred an appeal before the
1d. Commissioner {Appeals), who vide the impugned order, has
pleased to conflrm e order of the Assistant Commissicner,

rejecting the appeai.

Being aggrieved, the appellant is in appeal befare this Tribunal
on the ground that the adjudicating Authority have failed to give
thein opportunity to cross-examine the witness of the Revenue,
The whole case of the Revenue is based on the statement of
rRakesh Kumar Agarwal proprietor of Khameshwar Enterprises
and some others. The Revenue have not made out the case that
the appellant have not received the inputs under the transaction

in dispute. Further, the appeliant have manufactured the taxable

fy\_?\
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finished goods and have cleared the same on payment of duty.
Further, the deposit of duty by way of reversal along with the
interest, prior to the enquiry conducted in the premises of

appellant, and the statement recorded of their authorized

signatory Mr. Abdut Hag, does not amount to any admission of
guilt or malpractice on their part. Further, there have been
miscarriage of justice, as the Assistant Commissioner have faiied
to aliow them the opportunity to cross-examine the witness of

the Revenue, particularly, in view of the fact that the whole case

of Revenue is based on statements. The Ld. Commissioner
(Appeals) have also failed to record the finding on the ground

raised, regarding denial of opportunity of cross-examing,

resulting into failure of justice. Further, it is urged that the
Commissioner {Appeals) has observed at Para 5.2, wherein it
has been held that the grounds of \the Revenue are enough to
substantiate that the appellant has received non-cenvatable
scrap of Iron and Steei on one hand and duty paying documents
from the trading firm to regularize the receipt of scrap and
availed Cenvat credit. The fearned Counse! has also relied on the
ruling of Hon'hle Allahabad High Court in the case of CCE Vs,
Juhi Alioys Ltd. 2014 (302) E.L.T. 487, wherein the Hon'bie High
Court under the facts that where invoice of manufacturer was
issued in the name of registered dealer or the first stage dealer
was found fake, appreciating the facts that the
“purchaser/manufacturer had utilized road permit issued by Sales

Tax Department for transportation of goods to his factory, had

F
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made the payment by cheque for the purchase of inputs and the

transaction was properly recorded in the books and registeréﬁf A
and further, the goods manufactured were cieared‘on payment
of duty, it was held that it would be impractical to require the
assessee to go behind the records maintained by the first stage
dealer, assessee had duly acted with all reasonablg-diligence in
its dealing with the first stage dealer within the mee;ning of Rule
9(3) of CCR, 2004, casting an impossible or impractical burden
on the assessee would be contrary to the Rules. Ac'co‘rdingly, the

appeal of the Revenue was dismissed by the High Court.

8. The learned AR for Revenue, Mr. D.K. Deb, relies upon the

impugnead order.

9. Having considered the rival contentions, I find that the appeiiant
has admittedly paid the duty on the inputs in 'question by
cheque. Further, no case of collusion is made out against the

appeliant. 1 further take notice of the fact that the case of

Revenue is based on the statements of the said Rakesh Agarwal
of Khameshwar Enterprise & others, and Revenue have failed to

offer its witness for cross-examination in spite of prayer having

been made by the appellant. This has resulted into miscarriage
of justice for not giving any reasonable opportunity of hearing.
Further, in view of the findings of the Ld. Commissioner
(Appeals), we find that the appeilant seems to have received
some scrap along with the duty paying document, aisc

establishes the absence of collusion and or mala fide on the part
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of the appeilant. 1 also take a notice of the fact that the
appellant have, suo motu, reversed the Cenvat credit under
dispute along with the interest prior to the enquiry initiated
against them by the Revenue and issuing the show cause notice.
I hold that no case of contumacious conduct or fraud, is made
out against the appellant. Accordingly, I, set aside the penalty
imposed under Ruie 15 of CCR read with Section 11 AC of the
“Act, Under the facts and circumstances, the appellant will not be
entitied to take re-credit of the amount reversed by them, suo

motu. Thus, the appeal is allowed in part as indicated above.

(Pronounced in the open Court..Q..S.:.f.g.ff.‘i,....)
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