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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBLINAL,
REGIONAL BENCH : ALLAHABAD

Cus, Appe ZD1/10

_ Arising out of OfA NG.299-Cus/APPL/Noida/ 10 dated 24082010
passed by Commr, of Central Exclse & Customs, Molda.

For approval and signature;

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL}
HON'BLE MR, ANIL G. SHAKHARWAR, MEMBER [TECHNYCAL}

FERITIETY

1. Whether fress Reporters may be allowed to see
the Grder for publicatlon as per Rule 27 of the
CESTAT (Procedure) Rufes, 1952 : Mo

7. Whether it shoule be refeased under Rule 27 of the
CESTAT {Procedure) Rules, 1982 for publication
i any authoritative report ar not? N £ L

Whether His Lordship wishes to see the fair copy
of the Order? ' Seen

b

4., Whether Order is o be circutated to the Dopartmental

Authoritles? 7 Yes
3
A
Mfs Myco Electrical Pvt. Lid, v
LAPRELLANTIS)
YERSUS

Commissionar of Central Excise & Customs, Molda
RESPONDENT (5)

APPEARANCE

None for the Appeliant {s)
Shrl 0. K. Deb, Asstt.Commr. {B.R.) for the Deparliment

CORAM:

HONBLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL)
HONBLE MR. ANIL G. SHAKKARWAR, MEMBER {TECHNICAL)
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pd Crs. Appeat Ne. 70110

per My, Anil Choudhary :

The only issue which arises in this appeal, is whether an
agoessee, who s entitled for concessional rate of duty, pays higher
duby by inadvertence, e not entitled to grant of refung of the excess
duty paid unless he had file¢ an appeal against the order, by which he

had deposited the duty on fiting of the Bilf of Entiy.

2, arief facts of the case are that the appellant-importer fited Bill of
Entry on 31.05.2006 for clearance of polyethelene under Chapter
heading 39{}1.1{}95 artracting duty @ 12.5% + 2% + 1% {Basic) plus
1686 + 2% + 1% (CVD) plus 4% (SAD)Y claiming henefit of Notification
13/2006, SiNMo.17 and the some was sgsessed In Lhe group e
sacond choack basis as pev the import documents and exemption
notification applicable as on the date of filing of the caid Bill of Entry.
The appellant paid duty as applicable on 31.05.2006 amounting to
Rs.3,10,954/- and the goods were rejieased for home consumption
accordingly. However, syhsequently on realizing Lhat the appellants
are entitled to benetit of Motlflealivn Mo, 21/2002 sl Ne. 477 (i) and
have paid 12.5% BCD, instead of 5% as applicable on the goods
imported at icD, DE:H::H’EJl They applied for refund in the prescribed form
an 07.08.2006 claiming refund of Rs.78,334/- pald a5 excess duly
ciaiming benefit of Notification No,21/2002, The Asstt. Comimissiongr
was pleased to reject the claim  following the Board’s Clrewlar
No.24/2004, which provides that an importer Is required 10 go In for
appeal against the assesement of the Bl of Entry before fillng refund

claim in the matters related Lo assessment, It was further observed
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that the goods imported by the appellants at ICD, Dadri, are covered
under Motification 2172002, S1.No.477 (ity. Tt was further ohserved
that the Bl of Entry cannot be re-assessed or amended after release

of the goods.

3. Belng aggrieved, the appeliant preferred an appeal hiefore the
ld.Corarnissioner (Appeals), who has pleased to reject thé same relying
on the rulings of the Hon'ble bupreme Court in the cases of Collector
of Central Excise, Kanpur Vs. Flock {India) Pvt. Ltd. @ 2000 (120} ELT
285 (SC) & Priya Blue Industries Lid. Vs. Coramr. of CUStGMS

(Preventive) : 2004 (172) ELT 145 (5.C.).
4. Being aggrieved, the appeftant is before this Tribunal,

5. The appellants have filed written submissions and pray a

declsion on merit,
G, Heard the |d.A.R. for Revenue and perused the records,

7. we find that the Issue in this appeal is squarely coverad by the
ruling of the Hon'ble Delhi High Court in the case of Aman Medical
products Ltd. Vs, Commissioner of Customs, Delhi ¢ 2010 (250} ELT 20

{Del,), wherein it has neen held as follows ¢

“4. If therefore we refer to janouage of Sectinn 27, it is
mare than clear that the duly which 15 paid is not
necessarily pursuant to an order of assessment but can
also be ‘borne by him'. Clauses (i} and (i) of sub-section
(1) of Section 27 are ciearly in the alternative as the
gxpression ‘or' is found in between clauses (i} and (if). The
obiect of Sectlon 27()(#) is to cover those classes of case
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4 Cus, Appent No. 701148

where the duty is paid by 8 person without an order of
assessment, .8, in @ case like the present where the
aseessec pays the duty in ignorance of & notification which
allows him payment of concessional rate of duty rnerely
after filing a Biif of Entry. In fact, such a case is the
present case in which there Is no assessment grder for
being chatienged in the appeal which is passed under
Section 27(1)(1) of the Act because there is no cantest or
fis and herce no adversarial assessment order.

%. The Tribunal has referred to the Coses of CCE, Kanpir
v. Flock (Ingia) Pvt. Ltd. [2000 (120) E.L.T. 285] and Priva
Blue Industries Ltd. V. Commissioner of Customs
{Preventive}, 2004 (172} E.L.T. 145 (S.C.}. In both these

cases, referred to by the Tribunal there was an assessment
order which was passed and consequently it was held that
where an adjudicating authority passed an order which is
appeatable and the party did not chose to exercise the
statutory right of appeal, it is not open to the party o
question the correctness of the order of the adjudicating
authority subsequently by filing a claim for refund on the
ground that adjudicating authority had committed an error
in passing his order. These judgments will therefore not
apply when there [ a0 assessment  order  on
disgute{contest, ke as |s in the facts of the present case.

6. We, therefore, answer the guestion framed by hotding
that the refund ctaim of the appellant was maintainable
under Section 27 of the Customs Act and the non-filing of
the appeal against the assessed hifl of entry does not
deprive the appellant to file Its claim for refund under
Seclion 27 of the Customs Act, 1962 and which claim witl
fal under ctauge (ii) of sub-section {1} of Section 27.
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7. We accordingly set aside the bmpugned order dated 3-
4-2008 of the CESTAT [2008 (228} EL.T. 593 (Tri-Del.}]
and uphoid the order of the Commibsslonar of Customs
(Appesls) dated 28-1-2005 and remand of the matler to
the original authority viz Deputy Coramibssienar of Customs
fRefundy to examine the merits of the matter In
accordance with law after providing due opportunity o the
appeHant.”

We agree with the flndings ¢f the Hon'ble Delhi High Court in the cage

clted {supra) and accordingly, we allow the appeal by way of renland

Brﬂh-"!'}
" ypholdlng that the appellznt Is entitled to refund claim under Fude 27

of the Customs Act, 1962 az i provides for claim of refund by any

perzan, wha has borne the duty. We further hotd that the refund claim

waz magle within the Hmitation perlod of slx months., We remand the

matter o the adjudicating authorty for the dimited purposes of

examining the issue of unjust-enrichrent.

8.

Thos, with the asforesaid ohservations, the appeal |s atlowed by

way of remand.

(Fronounced in the open C::uuri:]

e S e

LANIL &, SHAKKARWAR) (A.CHOUBHARY)
MEMEER {TECHNICAL) MEMEER {JUDILIAL)

wetiisg win s Certlfed Trge

Cenny







