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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Ex, Appeal No.1285/03

Arising out of OIA Nos.104/CE/GZ8/2003 dated 10/03/2003 passed by
the Commissioner (Appeals), Central Excise & Customs, Ghaziabad.
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Ex. Approaf No, 125503

Per Mr. Anil Choudhary
Appellant is in appeal against order in appeat dated 10/3/2003
passed by the Commissioner (Appeals), Customs and Central Excise,

Thaziahad.

2. The brief facts are that the appeflant is a manufacturer of metal
-containers and is entitled to avall modvat credit benefit. Buring the
peried may and June 1994 the appeflant availed modvat credit benest
of Rs. 7,81,302/- on 12 items or invoices which are the subject matter
of dispute. This r*; the second round of (itination. Persuant to remand
vide the final order dated 17/4/97 in final order number Af299/07 -
NE (S5M}, this Tribunal remanded the case back to the Assit
Commissioner for denovo declsion, abseryving that the impugned order
is deficient as the procedure followed does not satisfy the minimummn
requirement of a welf considered adjudication order as 6 show cause

notices on different points were clubbed tagether.

3. Pursuant to remand vide Order-in-Orlginal dated 1/12/99 the
Asstt. Commissioner aliowed the credit on fowr items armounting to
R=.4,002 966/~ observing that the Bills of Entry were issued befors
1/4/94 but endorsed after 1/84/94. Retying on CBEC circular number
70/76/94 ~ CX NT and notification number 64/94 the said documents
were held acceptable. So far credit avaiied against bitl of entry
numbers 142/34 dated 19/7/93, 462/241 gated 6/9/93 and GP I
number 3766 dated 12/9/93 is concerned, it was abserved that the
appeliant availed credit after 6 months of the issue of the tocumeant,

In this regard it was observed that no stipulated time for {aking credit
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3 Ex, Appeaf No.J285/03

Is prescribed by Modvat Rufes, but the limib prescribed by the Act
carnriat be. over-ruled/ignored. Further observed that the Central Excise
Act under Section 11 A and 11 B clearly prescribed the limit of 6
renths for taking and granting. Accordingly, it was held that time limit
of six manths is applicable for availing Cenval or modvat credit.
Accordingly the credit was denied. With respect to bill of entry number
1239/23 dated 2/5/94, observing that the same is neither issued in
the name of the party nor endorsed to the party and aiso the party
frave not put any defence in this regard thus modvat eredit cannol be
allawed. 5¢ far the disallowance of credit on Bill of gntry number 74

dated 6/6/94 is concerned for Rs.37,635/- the same is not contested

by the appellant, Thus, the balance amount of dispute is Rs.3,40,701/.

referred 3.'-.éppeal -before d,
. g A .ampug.ned crrder rejected the
appeal GbEEWtF‘tQ thai. for abdtement of Cenvat cr:,d:t after & months
from the date of issue of the {:hi:-curr"ter:ts';H It is correct that there was 4.5
Ao fimitation prescribed under Rule 576G for taking credit but modvat
credlit shall be taken within & reasonable time and the Asst
Commissioner have riahtly denied the"'}i credit js relying on the ruling ;";.t}‘"‘
of this Tribunal in Andhra Electro Galvanizing Works Vs. CCE 1995 (80)
ELT 322, Regarding taking of credit against bill of entry which is not in
the name of the appellant nor endorsed in their favour, it was
abserved that Rule 57G of CER 1944 prescribes bill of entry as vahd A~
document for taking of credit byt as the bill of entry was not in the

f‘lhx)"f_ﬁ,_x_...-'

hame of the appeffant nor eae}eaeﬁ in its favour, it cannot be treated A~



q Ex. Appeat No. 28503

as the goods are received by the appeliant in the factory under the

cover of proper documents. The disallowance of the same was upheid.

5. Being aggrieved the appellant is before this Tribunal. The id.
Counsel urges that the limit of 6 months was prescribed with effect
from 26/6/95. Further the documents in question are all dated July
and September 1993, and accordingty no time limit is appficable and
further relies on the ruling of Honourable Supremea Court in the case of
Collector of Central Excise Vs. Raghuvar {India) Lt 2000 (118) ELT
311 (5C) wherein the Apex Court considered the issue of recovery of
modvat credit, availed under rufe 571, heid that the provisions of
section 11 A of the act have no application to any action taken under
rule 571, prior (0 Its amendment on &/10/1988 and further held Rule
571, is not in any manner subject to section 11 A ibid. It is further
stated that foiiowingfﬁis ruling of the Apex Cnurthdlvisian bench of this
Tribunal considered the issue of limitation For avalling credit during the
period prior to amendment of Rule 576 with effect from 29/6/95 held,
the credit is not deniable even if taken 3 to 4 years after issue of duty
paying documents. Accordingly, the id. {founser prays for allowing the
Cenvat credit. So far the credit on bill of entry number 1239723 dated
2{5/94 is concerned, the Id. Counsel points out that there is some
clerical error as this number 1239/23 is the IGM number dated 275794,
A copy of the declaration form along with the copy of the way hill in
Form number 31 {issued under the provisions of U. £. Safes Tax Rudes,
1948% it is stated that from these documents it is evident thal the

appellant had duly purchased the goods fram the importers wha is
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5 Ex. Appeal No JZ85403

lgcated at {elhi, and further the receipt of goods in the factory of the

Lo it
appellant is corroborated by the pre-authenticated wééj bilis issued by ¢

the Salps Tax Department. In this view of the matter the learned
Counsel prays that this issue may be remanded for consideration in

accordance with law to the adjudicating authority.

G. The td. AR, for revenue relies on the impugned order. He further
states that form 317 under the Sales Tax Rules of Uttar Predesh, is for
getting exemption of sales tax on procurement of goods From the
supplier. He further states that on the bill of rantr':.»ff not endarsed in
favour of the appeflant, ne Cenvat credit is available. He further
stated, with effect fromd/7/94 when provision of registration for dealer
have been made, no credit can be taken on the basls of endorsement
and it can only be taken on proper invoice issued by the
manufacturers/deaters. He further refies on the larger bench ruting of
thig Tribunal in the case of Balmer Lawrie & Co. Ltd. v/s Commissioner
of Central Excise, Kanpur 2000 (116} ELT 364 Wherein in it is held that
after anc issuance of notification number 32/94 - CE dated 4/7/94 and
msertion of section 57 GG and instruction number 76/94-CE dated
8/11/94 authorizing the Asst. ¢ollector to accept the inveices issued by
thgse vnregistered dealers, who subsegquently %Dl‘ proper registration
by 25 December 94, it was observed that this relaxation was given in
order to avoid any general difficulty by the end user of the inputs anc
further held that the deviation in Folfowing Lthe rules cannot be
permitted as the way-the very object of notification 32/94 andg

insertion of rule 57 GG ang Rule 174 requiring the registration of the
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dealer's dealing with excisable goods would stard iﬁ'nullifiedﬁt'flhese are
taken to be only procedural and not mandatory Further it was held
that invoices can be issued only by registered dealer after issuance of
notification number 32/94 and onty then the Modval credit can be
claimed on the strength of the sama in respect of the aoods mentioned
by the end user snd not otherwise, He also relies on the ruling of
- Madras High Court in the case of Automative Coaches and Components
Lkd. 2015-TIOL-2101-HC-MAD-CX, wherein held that NyGice on
which credit is availed must be in the name of the manufacturer
availing credit. Under the Fact thal the appellant had received duty-
pail trailers to remake and convert for required madel and availed
Cenvat credit on the basis of endoreed invoices issued in the name of
consignee, It was held that Inveice being not endorsed in the pame of

the appeliant, as such it is not a valid duty paying document te avai

Cenval cradit,

7. The learned Counsel for the appeltant, in reply, states that the
ruling of Balmer Lawrie of the larger bench of this Tribunal teals with
situation aﬁ:e_r;_ change i the Rules when dealer regn. Becarne
ﬂ@mpufsiongﬁigéfzct from 4/7/94, Further in the matter af Automaotive
Coaches and Components Ltd. (supra}, it is stated that the period in

v
the question was 2002, and as such the said ruling is also relevant in

the facts of the present case.

. Having considered the rival contentions { hold that the appeflant
= entitled to Cenvat credit and the same cannot be denied on the

ground that Cenvat credit have been availed after more than & menths
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of the date of document, as the documents are dated prior &
26/06/95 when the pertod of & months was introduced, It have also
been so held by Hon'ble Supreme Court in the case of Raghuvar
{(India} itd, {supra). Sa far the credit on bill of entry/IGM number
1239723 dated 2/5/94 is concerned. I find that although there s some
discrepancy in documents and/or some document is missing, 1 fnd
that it is admitted fact by the revenue that the appellant have received
the goods in question. Accordingly, I remand this issue for re-
determination to the adjudicating avthority. The appellant is also
girected o appear before the authority within a pericd of 75 days from
the date of receipt of a copy of this order atong with all supportingsj

They want to rely and seek an opportunity of hearlng.

9.  Thus, the appeal is allowed in part and remanded in part.

‘ ““Jﬁ.!’i,.{.’....}

{Pranounced in the open Court on A3 B

o
{Anil Chousdhary)
MEMBER {Judicial})
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