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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH ; ALLAHABAD

i 1/16 1
& Ex.Appeal No.1286/03

Arising out of OTA No.112-CE/GZB/03 dated 12/03/2003 passed by the
Commissioner (Appeals), Central Excise & Customs, Ghaziabad.

For approval and signature:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDECIAL)

i

1. Whelher Press Reporters may be allowed ko see
the Qrder for publication as per Rule 27 of the
CESTAT {Procedure)} Rules, 19827 I N

Z. Whether it shauld be released under Ruke 27 of the
CESTAT {Procedure} Rles, 1982 for publcation
In aiy suthoritative report or not? T Yes

3. Whether His Lordship wishes to see the falr copy

of the Order? D Leen
4. Whether Grder 5 to be clrcutated to the Departmentat ‘jﬂ'%
Authoritins? : fes 75(
Mfs Tin Manufacturing Co, {(India)
SAPPELLANT(S)

VERSLUS

Commissioner of C.Ex., Ghaziabad
RESPONDENT (S}
APPEARANCE

Shri Rajesh Chibber, Adv. for the Appellant (s)
Shii D. K. Deb, Asstt.Commr. (A.R.) for the Respondent

CORAM:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)

DATE OF HEARING & PRONQUNCEMENT ;. 06.01.2016

Fivie! ORDER NO. 'T@OF% /be.’é
Mise/ORER No. TO0O- 7{}@02/2&6




2 Ex. Appeal No, 728601

Per Mr. Anil Choudhary

The appellant  have filed the present  Misc.Application
No,E/Misc/51886/15 seeking rectification of mistake in Mlsc.Order
N0,50336-50337/2015-EX-5M dated 21.01.2015 and also filed anather
Misc.Application No.70001/2016/SM for taking the documents on
record befng bill of enry which were not available earfier as the same
was [ying seized with Income Tax Cepartment and subseguently, the

appailant had recefved the certified copy.

2. The appellant had preferred Misc.Petition Number 62 of 2007 in
the present appeal for rectification of final order dgated 12/2/2004 in
Appeal No.E/1286/03-NB (S) which was dismissed for non-prosecution
vide order dated 19/2/2008. Thereafter, the appellant had preferred
Misc.application No.59518/13/SM for restorstion of the earlier ROM
appfication and the same was dismissed vide the order dated
21/1/2015 being Misc. order Numbers-50336-50337/2015-EX-Si
holding that the miscellaneous application preferred is beyond a periog
of & months from the date of receipt of the certified copy of order
dated 19.02,2008. The appeltant had carried the said matter before
the Honourable Allahabad High Court in CEA number 180 of 2015
wherein the Honourabie High Court have held that there is mistake of
fact in the order and the Misc. petition had been filed within the period

of & months from the date of receipt of the certified copy. Accordingly,

remilted the matter back to the Tribunal to examine the issue afresh




3 Ex. Appeal No 1286403

and pass appropriate order on the reclification application after giving

an opportunity of hearing to the parties.

3.  Under the facts and circumstances the miscellaneaus
appiications are taken up for hearing along with the application for
additional docurmnents. Heard the parties. It Is 5een that the additional
document is a photocopy of the certified copy lying with the Income
Tax Department being bllls of entry on the basis of which the appeliant
had taken modvat/Cenvat credlt, The Cenvat credit was denied to the
appeliant by the Asst Carnrmissioner only on the ground that the
appeliant was not having the relevant document being triplicate copy
of the bill of entry. The contention of the appeliants before the lower
authority that the sald document was lying selzed Is estabtished) gf?r‘““ﬂ
Department had not considered and the modvat credit so availed was
denied. In view of the certified copy now produced of the triplicate
copy of the bill of entry it is evident that the appeilant has taken
Cenvat credil on the hasis of proper documents in accordance with
law. In this view of the matter miscellaneous application number

70001/2016 is allowed and the a&d'ttionai document belng bills of entry

are taken on record for consideration,

4. Under the facts and crcumstances [ find that that there is error
of record in the final orger number E/385/04/NB (S) dated 12/2/2004
by which the appeal of the appellant was dismissed for want of proper
document being triplicate copy of the bilts of entry. Thus, I recail the
said order dated 12/2/04 and allow the appeal by way of remand to

the adjudicating authority to consider the certified copy of triplicate of

RS



4 Ix, dppeal No. 1 286:03

bills of entry now available with the appeflant, duly certified by the
Income Tax Department, and pass a reasoned corder in accordance

with law, within a period of 3 months from the date of receipt of 4

copy of this order.

2. Thus, all the Misc.Applications are alfowed and the appeal is

allowad by way of remand.

{Dictated and pronounced in the open Court)

L)
;&7{;&* ______________

mim (ANTL CHOUDHARY)
MEMBER (Jupicrar)
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