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' f" IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL

REGIONAL BENCH : ALLAHABAD
COURT No. 2

APPEAL No. C/50861/2(14-CU[SM]

LArising out of Order-in-Original No. 02/Commissioner/Lucknow/2013
i

dated 13/08/2013 passed by Commissioner of Customs (Preventive).
Lucknow.)

For approval and signature:

Hon'ble Mr. Anil Choudhary, Member (Judicial)

1. Whether Press Reporter may be allowead {o see | No

the Order for publication as per Rule 27 of the |
CESTAT (Procedure) Rules, 19827

2. - | Whether it would be released under Rule 27 of | Yes
the CESTAT (Procedure) Rules, 1982 for

publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair copy Seen
of the order?

¢. [ Whether order is to be circulated to the|Yes

Department Authorities?

Sri Vishnu Thapa S/o Narhart Thapa Proprietor of ABC, L -
Tours & Travels (P) Ltd, Kathmandu Appellamnt

Vs.

Commissioner of Customs (Preventive), Lucknow Respondent

Appearance:

Shri B.R. Tripathi, Advocale, for Appellant
Shri DK Deb, Assistant Commissioner, (AR). for Respondem
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)

i) Date of Hearing & Date of Decision: 3G/4172016
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FINAL ORDER NO. 7188/ 2006 &

i .P..ea_': Anil Choudhary
The present appeal 18 filed by the appellan, &
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I'hapa, against Ordei'~111—01‘1g1.1&{\'e;{,f o N&..
e, & :
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02/ Commissioner/Lucknow/2013 dated 13/08/2013 passed

\

hy Commissioner of Customs (Preventive), Lucknow, Th'(l;’l:;l,
issue involved in this appeal {iled by the appellant-owner of
the bus, if the appellant is involved in the smuggling of gold
found from the possession of the driver of the bus.

2. The brief facts of the case are 48 follows:—

1. On 26/09/2012, at about 10 A.M., the officers of the
Customs, Nautanwan, acting on a tip of, stopped a Nepalese
Bus bearing No. 1-PA-122, going from Kathmandu, Nepal to
Delhi, India, intercepted the bus at Nautanwan Bypass, near
Banauliva Temple, Nautanwan and carried out the checking.
I the Course of checking, & weighty packet, wrapped wig;\%j
nlastic tape was recovered from pant pocket of the B‘L‘;S
Driver - Shri Hart Bahadur Shreshtha 8/¢ Shri Man Bahadur
Qhreshtha R/o Milang-8, Dist, Dolakha, Nepal. On
interrogation by the officers and nothing being revealed by
St Hari Bahadur Shreshtha, in presence of two independent
witnesses, two gold biscuits were found in the pocket, and
cach biscuwit bore TAISHAN mark and 1000gms. On being

asked by the Customs Officers to produce valid documents

relating to import of the recovered gold, Shri:Hart Bahadur

Shreshtha could mnot produce any papers. On b(%‘i‘ng

L




3 Customs Appeal No. J08611

interrogated by the Officers Shri Mari Bahadur Shreshtha

said that, the said gold biscuits recovered from him had been

given to him by a person named, Gokul R/o Bauddha,
Kathmandu, who works as Guide in Nepal and who had told

im that after reaching Delhi, he {Hari Bahadur Shreshthal
i\

\

was required to reach Tibetan Camp, Majnu Ka Teela, Delli
and inform him (the said person Gokul} and that somebody
would come and collect the gold biscuit. For this service,
Gokul had promised Lo give him two thousand ruapees.
Thereafter, the Customs Officers took custody of the
recovered foreign biscuits of gold, and detained Shri Han
Bahadur Shreshtha and the Bus No. 1-PA-122, in the
presence of the two independent witnesses and brought them

to Custome Division Office, Nautanwarn.

“? The Customs Officers in the presence of the wwo
\
independent witnesses sent for Shri Vinay Kumar, the
goldsmith, from Nautanwan market and the weight and the
purity of gold was checked, The goldsmith weighed the two
biscuits one by one and reported that both the biscuits
weighted 997.5 gms. & 997.5 gms, respectively and the purity
was 99.9%. Shri Vinay Kumar, the goldsmith said that the
total value of both the biscuits was Rs.62,64300/-. On search
of the personal assets of Shri Hari Bahadur Shreshtha, one
Chines passport, one Chmese travel document and five

i Nepalese Passports were also recovered from his bag, On the

‘]I.
basis of valuation of gold done by the goldsmith, the officers

el




4 Customs Appeal No. 30861714

of Customs, Nautanwan made assessment of the gold and

then assessed the value of the Bus No, 1-PA-122, as follows:-

Sr. IDescription of the | Quantity/Weight | Value of the

No. goods goods
1. Foreign biscuit of gold | 02 biscuits. Per Rs.62,64,300/-
{TAISHANY mark biscuit g97.55 i
ams Total weight g

12 1995 gms.

2. Nepalese Bus i 01 plece Rs. 10,000,000/ -
Registration Na.
L-PA-122

 Total Rs.72,64,300/-

The statement of the driver - Shri Hari Bahadur Shreshtha,
was recorded under Section 108 of the Customs Act, 1962
wherein he stated that the recovered gold was given to him by
a person — named - Gokul, who was resident of Bauddha,
Karhmandu and worked as guide. He was required to carry
the gold to New Delhi (Majnu Ka Teela, near Tibetan Camp}
and then contact Mr. Gokul who will arrange for son{iq!%
unknown persen to receive the delivery of the gold. GoKul did
not inform him any whereabout of the above of the said
unknown persorn. For this service/work, Gokul had promised
to pay him Rs.2000/- Nepalese. On bemng interrogated about
Passports recovered from himn he said that all the Passporis
hod Leen given to him by a persen called Ralkrishna, who
also worked as guide in Kathmandu. The said Passports were
to be delivered to a person, named, Neema Lama in Delh,
who was expected to approach him in bus and receive them.

He only knew that Neema Lama ran a hotel in the vicinity ﬁ:ff

L




Customs Appeal No. 30861714

Kullu Manali hotel in Majnu Ka Teela, New Delhi.

3. The Officers of the Customs [(Nautanwan) on &
reasonable belief that they have recovered foreign gold which
had been brought illegally from Nepal by the driver of the bus,

Shri Hari Bahadur Shreshtha, in violation of the provisions

'ri.-i

Sgction 11 of the Customs Act, 1962 read with Notification
No. 09/1996 dated 22/01/2006, seized the gold and also the
Nepalese Bus Registration No, 1-PA-122, on the beliel that
the bus was being used for transporting the recovered gold
from Nepal to India and the bus was also liable to be seized
under Section 111{d} and under Section 115(2} of Customs
Act, 1962,

4. In pursuance to Show Cause Notice dated 25/04/2013,
the driver of the bus, Shri Hari Bahadur Shreshtha, replied
that he has been falsely implicated. The allegations in the
é@ow Cause Notice are imaginary, false and beyond truth. At
the time of seizure, he was driving the said bus with
passengers from Kathmandu to New Delhi. After crossing the
Sonauli, Customs Border at Indo-Nepal Border {land Custorns
Station}, where complete checking of the bus émd the
passengers, inchuding the driver was done, including personal
checking and thereafter on satisfaction of the Customs
Authority, the bus had been allowed to proceed. Therealter in
about 15 minutes the Customs Authorities again checked the

bus at Nautanwan Bypass wherein the Customs Authorities

LA
I

tlaimed to have found two gold biscuits wrapped in polythenc

—




6 Customs Appeal No, 50861714

lying unclaimed in the bus, which was not claimed by any
passengers. As none of the passengers claimed the said gold,
the Customs Autharities have falsely framed the dnver and
alleged that the said gold have been recovered from his
person. The said driver, further, claimed that it is not possible
i
for a person to drive a bus with about 2 kg of gold in 'his
pocket. He has further averred that had he been carrying the

gold on his person, he would have definitely hid atl the time of

checking at the Customs Borders or Check Post.

O. in the reply, the appellant bus owner - Vishnu Thapa &
his agent, Sunil Chaalise stated that they have not in anyway
involved themselves, in the smuggling of the recovered gold
nor the bus have been anyway used as a means of transport

with their knowledge, in the alleged smuggling of | the

\

it
AN
bl

recovered gold. Further, under the fact that the gold Jiave
heen recovered from: the person of the driver and further in
the statement of driver he has nowhere claimed that the gold
was being carried by him at the instruction of either the
owner or the tourist agency or  its incharge Mr, Sunil
Chaalise. Hence, the vehicle is not :liable for confiscation

under the provisions of Section 115(2) of Customs Act, 1962

nor any penalty is bmposable on them as they have not

violated any of the provisions of the Customs Act, 1962.

6. The 1d. Commissioner  vide the  impugned
A
Order-in-Original ~ No. 02/Commissioner/Lucknow/ﬂ(}13




7 Cusioms Appeal No. 30861714

dated 1370872013, have recorded the finding that foreign
gold was being smuggled from Nepal to India. The fact of gold
being of foreign origin stand confirmed as no one have
claimed the said gold nor any valid papers or certificates were
produced in connection with import of the gold. Both the gold
g :
biécuits marked (TAISHAN) and of 1000 gms, was embossed
and from the same it stands confirmed that the gold was of
foreign origin, under Notification No. 09/1996 dated
22/01/2006, it is provided that import of third country made
goods from Nepal to India is prohibited. As regards, whether
the owner of the bus is liable to face confiscation of the bus
under provisions of Section 115{(2) of Customs Act, 1962, the
1d. Commissioner have recorded the following findings:-
“From this it is clear that above foreign gold was being
illegally imported from .Nepai to India. Generally, in
\1 absence of the owner of the vehicle, the driver is
considered as person in charge of the said vehicle and
that for any incident/action in bus, it is the driver who
is responsible. In this context, Shri Hari Bahadur
Shreshtha taking undue benefit, being the driver
engaged himsell in gold smugghing. The gold hiscuits
were recovered from Shri Hari Bahadur Shreshtha,
who was working as a driver at that time. The drver,
the person who is in compiete. conwrol of the vehicle
and it is his duty that he should not indulge in any

‘\'{' illegal work nor should he use the bus illegally. Thus,

g

e



stoms dppeal No. S0861/74

Shri Hari Bahadur Shreshtha being in charge of the
vehicle and in that capacity misused the Bus No,
1-PA-122 in smuggling of the gold and for that reasen,
I find the reasonable belief of the Customs Officers as
proper at the time of seizure and found it (Bus) ﬁ}f'ﬂble
for confiscation under provisions of Section 115(2) of
the Customs Act, 1962,

Since, the said seized Bus No. 1-PA-122 had already
been released on furnishing of cash security of
Rs.10,00,000/ - and executing  the hond of
Rs.10,00,000/- the vehicle was released to Shri Sunil
Chaalise, in charge, Transport Department of M/s ABC
Tours & Travels Pvt. Lid,, Kathmandu, Nepal, {power of
attorney holder), therefore the security amount

Rs.10,00,000/- is liable to be appropriated tq\‘ the

.
"y

vy

account of Central Government.

Further, penalty and under Section 112 was imposed on the
driver ~ Shri Hari Bahadur Shreshtha of Rs.10,00,000/- and
no penalty was imposed under Section 112 of Customs Act,
1962, on owner of the bus and his agent, namely, Mr. Vishnu
Thapa, & Shri Sunil Chaalise respectively, recording the
finding that there is no evidence against Mr. Vishnu Thapa &
Shri Sunil Chaalise in the act of smuggling of foreign gold.

o

7. Heard both the parties.

8. From the findings recorded by the 1d, Commissionel;\and
i

- 5
perusal of records, 1 find that no case of involvement of the
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owner—Mr. Vishnu Thapa the appellant herein has been found
in the Iaileged smuggling of gold. Further, 1 find that no
involvement of the agent of the owner, namely, Shri Sunil
Chaalise of Transport Department of M/s ABC Towrs &
Tm\rels Pvt. Ltd., Kathmandu, Nepal, (power of attorney
holk}lex have been found by the ld. Commissioner and no
penalty was imposed under Section 112 of Customs Act,

1962. Further, 1__fin_cl.th_ap_the 1d. Comrmissioner have erred in

,_' S_hri Hart Bahadur

bas_i's'_. Iiﬁ_ :viéw._o'f."ﬂ'ié: fmdmg:;on recﬁrd, I find that no case for
confiscation is made out of the bus under Section 115(2) of
Customs Act, 1962, The owner-appellant have proved that
the bus was so used without knowledge or connivance of the
owner himself or his agent in using the conveyance for
sr&hggling. Further, it is admitted fact on record that the gold
was nol concealed in (he bus but was found on the person of
the driver. Accordingly, I set aside the confiscation of the bus
qud fine on its owner the appellomt under Section 1152} of
Cus’;mns Act, 1902.

9. Thus, the appeal is allowed. The appellant will be

entitled to refund of the Redemption fine deposited.
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