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Per Mr. Anif Choudhary @

Appetiant is engaged in maﬂufactis‘re of sugar and molasses and

is in appeal against order in criginal dated 25092012, passed by

Commissioner of Central Excise, Mearyt L.

2. The facts in brief are that that in the course of audit for the
period  January, 2007 to December, 2008, it was noticed that the
appellants have not made the payment of 105% of the amount of sale
price of exemplted final product, that is electricity sold ta ULP.Power
Corporation Ltd, nor have made reversal of proportionate Cenvat
credit availed on inputs, inpul services used and consumed  in
generation of electricity sold, in terms of rule G{3) of CCR 2004, It was
observed that the appellant was availing Cenvat credit on inpuls ke
lubricants, gresses, coolant, chemicals et cetera and input services
used and consumed commonly in the manofacture of sugar and
malasses which are chargeable to duty as well as in the generation of
cleclr ity which is exemptad, Desides, use of alectricity generated in
i the plant, same s also being soid to U.P.Power Corporation Ltd. as
waell as uced in recidential colony, guest house, banlk, cantesn et
cetera, that is, being used for non-manufacturing activity, 1t was
noticed that the appellant did not maintain separate account for the
recelpt, consumption and inventory of inputs and input services meant
for use in the manufacture of dutiable final preducts and the quaatity
of inputs meant for use in the manufacturs of exempted goods or non-
manufacturing activities. As because electricity have been incorporated

in CET with effect from 2B/2/05, however, column of rate of duty is
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kept blank, etectricity becomes taxable goods aitthough no duty had
haen speciﬂed.. As no date of duty has been indicated for glectrical
energy, the caid item as per revenue, 5 to be [reated as exempted
ooods. accordingly, show cause aotice was issued as it appeared o
revenue that the appetiant is required to reverse the attributable credit
an the inputs and inpul services consumed far generation of electricity
seed in colony, ouest hause, bank, canteen ot cetera for AGN-
manufacturing ackivity OF Pay an amount equat to 1% of sale price of
cuch wlectricity sokd ta L.p.Power Corporation Lid. Accordingly, show
cause notice dated 2879711 was issued invoking extended period of
limitation proposing to recover ns.1,97,96,236/- under Rute 14 of CCR
2004, read with proviso to qub-cection 1 of Section 114 of the Central
Excige Act, 1944, with proposal o appropriate armount already paid by
way of denit 1o Cenvat account votalling Rs.1,60,002/- aiong with
interest and further, penalty was proposed under kule 15 of CCR read

with section 11AC of he ACt

3 The appellant appeared and contested the show cause notice,
vide order-in-original, the reduced amount of Re.1,57,55,793/- was
confirmed along with proposed appropriation of fis.1,60,002/- with
interest and further penaity of equal amount was jmposed under Rule

15 of CCR read with Section 11 AC of the At

4, Being agorieved, the appellant is before this Tribunal on the
grounds that the appeliant manufactured dutiable goods ramehy, suyar
and molasses and the elactricity, 4 non-excisable item is proguced

nrimarily for running the sugar milf, wherein a small guantity of inputs
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being turbine il and lubricants are used in generation of elechricity,
Credit is available £ the appellant on the turbing oil and fubricants as
they had been used indirectly in the manufacture of dutizbic final
products. It is further contended that sugar is the final product and
molasses is fwe-product angd as such Cenval credit s righlly {aken.
Only the surplus electricity so generated, as it cannot be stored, is sald
to U.P. Power Corporation ttd. It is further urged that the
interpretation of the revenue on the basis of glause 1 {¢) of Additional
Motes of General Rules for the interpretatiuﬁ of the first schedute to
hold that "as no rate of duty is indicated for electrical energy it is
exempted goods”, flut this interpretation is not sustaingbie as per
specific definition given under Cenvat credit Rules.  In the facts and
the circumstances that the electricity is primarily aenerated for captive {

cansumption and not for sale or clearing outside the factory, the

provisions of Rule 6 are nol attracted. However, it is not the final
product of the appellant and at best it Is an intermediate product. It
i= further contended thal efectricity having been inserted vide the
Finance Act, 2005 under the CET first scheduie but bl date it 1 neither
chargeable to any duty, nor nil rate of duty a2s Column d.. meant for
rate of duty has been left blank in the tariff entry, Thus, the essential
ingredient of chargeable to duty being absent ebectricity can neither be
taken as taxable nor exempted goods. The learned Coungel further
refies on the ruling of SMB Bench of this Tribunal in Ex.Appest
NO.E/52882/2014-Ex (M), wherein vide Final Qrder No.517931/2015-

Ex {(EM} relating Lo the pericd 01.04.2007 to 31.02.2008, wherein

similar demand was under consideration. This Tribunal have allowed

v,
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the appeal in favour of the appellant,  The relevant paragraphs are

reproduced below for ready refarence !

wi o 1n this case the short issue is to he decided by me
whether the sppetlant s required te pay 10% of the value of electrical
enargy produced from bagiasse which is  soid te Mfs UP.JFower

Corporation 1td., o not,

&, whother the appellant has aircady reversed the credit
attrbutable on bagasse which was usied in rnanufacturing of final
exempted product as per Ruie & of the Cenvat Credit Rules, 2004, or
not. The cantention of the Revenue iz that as electricity is excisable

goods and exempled from duty, therefore, as per Rule & (3) of the

Cenvat Credit Ruies, 2004, the appeliant is required to pay 10% of the
] value of electric energy soid, To say the same, the [d.AR, relled on
the decision in the case of Geetanjali Woolens {supra), Alded

Corporation (supra), Maruti Suzuki Ltd. {supra) and Qrient Paper and

Industries Ltd. (supra}. it is also submitted by her that electricity is &
tariff item as per Chapter 27 of the Central Excize ‘Fariff Act, But, she
has falled to explain that whether electricity generated from bagasse
is covered under Chapter 27 of Central Excise Tariff Act or not. As in
this case, the electricity s generated from bagasse. Further, whether
the hagasse is a manufactured product of the appellant or not she has
not answered this issue and the said issue came up pefore the Hon'ble
High Caurt of All. In the case of Gularia Chini Mills ; 2014 (34) STR 175

wherein the Handle High Court has ohserved as under !

25, It is not in dispute that petitioners do pot avail Cenvat

credit an any fnput and input services used in generation of

electricity insofar as this fact has been admitted by the Assistant
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+
Commissioner as well as Commissioner, Centrai Excisa, Lucknow
vide letters dated 30-1-2013 and 2 -2-2013, respoectively. In
order to Decame any goods 1o ke an excisable gagds’, it has o

fulfiE the following conditions
"1} Goods must be rrarufactured;

{2}  Must be specified in the First or Secong Schedule of the

Centrai Excise Tariff,
(3) It must be subjected ta tariff.”

26, Admittedly, none of these conditions are alttracbed in the
instant case insofar as electrical energy, which is mentiened ia
Chapter 27 of the Central Excise Taritf Act, covers ondy Lthose
electrical energy which are generaied from  mineral fuels,
mineral olls and products of their distitlation, bituminous,
substances, mineral waxes, eiq. The eleclrical energy generated
from Bagasse is not covered urnder Chapter 27. Similarly,
Chapter 27 does nol cover clectrical energy produced by solar
power, hydro power, wind power or from bagasse. Therefore,
we are of the view_-;:hat glectrical energy is nol an excisable
goods nor it 1s exe_ﬁﬁ:ﬁted goods a5 defined in Rule 2{0) of the

2004 Fules.

28, Hence, m_:-.i_rj__ a_ﬁ_‘t_i,jre is referred Lo both dutiablefexcisable

goods and exempted goods, which are final products. Qaly then,

it iz necessar! e manufacturer to maintain  separate
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credit has been LakEen on the inputs which are used for
malns.:factur'e of dutiable and exempted fing products then the
gssasee is reguired to reverse the proporiicnate credlt or pay
10%a/5% ameunt of the value of the exempted final products.
Erectricity is not excisable goods under Section 20dy of the Act,
hence Rule & of the Cenvat Credit Ruies, 2004 is not amdicable
as neld by the Apex Court in the Case of Solaris Chemtech Lid.

(supra).

33, The definition of ‘excisabie goods’ given in Section 2{d}
meane the goods, which are specified in the First of Second
Seheduie and which are subjected o duby af excise, can enly be
rreated as excisable goods. A proposition  has alst  beeit
acceprer by the Cammissioner in its findings. A perusal of
section 2{g} of Central Excise Ack shows that the excisable
gucds are only those goads which are subjected bo duly of
excise as specificd in the First seheduie or Second Schedule of
the Contral BExcise Tariff Act. Since Column of rate of duty is
blank, therefore, in view of Section 2 of the Central Excise Tariff
act, 19&5, clectrical energy is not heing subjected to excise duby
for the purposes of being excisable goods under Section 2{d) of
the Central Excise Act. Furthermore, Rule & of the 2004 Rules,
which is appiicable Gni'_g_t_q excisable goods, can alone be treated
as exempted goods fq;;_.fhg_ pUrposes of Rule &(3} of 2004 Rules,

does not apply to electrical energy.

34. For the discussions made hereinabove, it is clear that

Gestanjafi Wm;_nfg%::r_:_s :a‘f,f_-f."jl._ldgment relied wupon by the

Commissioner in i pugned orders have no relevance as
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GCeatanjali Woolens Mille judgment was in respecl of cuistoms

duty and was only concerncd with the tariff item and not with
respect to the "excisable goods’ as cefined wnder Sectian 2(d) of
Central fxcise Act, 1944, The bagesse, which emerges as a
residue of sugarcans, admitmdla,_ﬂ, is & waske producl and this
bagasse is used In boiler as a fusd for generation of steam for
running the furblne and for baifing the juice for the manufacture
of sugar. Turbine gerierates electrical energy which is used for
rustning the plaat and machinery and surplus energy is sold Lo
the LLE Power Corporatlon Ltd, Furthermaore, bagssse is used
a5 fuel in the factory for manufacture of final sroduct and Ao
specific input Is used up to the stage of emerging of bagasse
which is a waste and which emerges on the crushing of
sugarcare, This, we Bave no hesitation to say that electrical
anergy emerges from the bagasze and soid fto UP. Powor
Corporation L4d. dees not fali wirhin the ambit of excisable

qoods,

35. Accordingly, ail the weit petitions are liable to be zliowed,
which s hereby allowed, The orders/show  cause notice
mpugned in respective weit petitions are hereby quashed. The
respondents are dirgcted not to realize any excise duly on

electrical energy which was sold to U.P. Power Corporation Lid.

8. This Trfi::l.:_n_éi_i__ih_a_ﬁ }:!550 gob an oppatanity to examine the
éaid issue in the case_ar.?sﬁa'r'_z':_d_s_sm Ltd. {supra) wherein this Tribunal

observed as under 5 -
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6.1 As regards the question  whether the octectricity i
exempted goods or not, we find that the issue is aiready seitled

in fawour of the appeliant in the case of Gularia Chini Mills case

ciled {sepra). In the said decision, the issue for consideration
was whether electrical energy 15 excisable goods ag defined in
Section 2(d} of the Central Excise Act and whether Rute & of the
CENVAT Crodit Rules, 2004 woukd e applicable in respact of
inpuEs/input services used in the manufacture of electridity. The
Hon'ble Allahapad Hign Court neld thak etectrical energy whicht is
mentioned in Chapter 27 of the Central Excise Tariff Act covers
only such electrical energy which |2 geperated from mineral
fuels, mineral oif and products ohtained therefrom and electrical

energy produced from pagasse s 0N covered under Chapter 27

and hence, such efectrical energy is not excisuble goods nor i it
exempled goods as deflaed in section 2(d) of the Act. It was
further held that Rule 6 of the CENVAT Credit Rules, 2004 refers
to both dutiablefexcisable goods and exempted goods. Only
then, it is necessary for the manufacturer to maintain separste
accounts. Rule 6(3) of the said Rules provides that when

CEMVAT credit i taken on the inputs/input gervlce which are

used for manufacture of dufiable as well 23 exempted final
products, then the assessee is reguired o reverse proporvionate
credit or pay 5% amaount of the valde of the exempied final
products. As regards efectricity which is not excisable goods, the
nrovisions of Rule © woilld not ab inftio apply. In the present
case, it is an admitted fact that the appellant has generated
clectricity from bagasse. Bagasst on burning generates heat

and with the help of heat, steam is generated which is used to

|L /{Afﬁ.
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rotate turbines 2s a resuil of which electricity is pernersled. In
view of 'he above, the impugned demands confirmed against
the appelfant @ 5% of the vaiue of the electlcily supplied to

MSER i clearly unsustainable in 12w,

6.2 However, since eleckrcily is nol “excisabie gnods”, thea
_appeliant is not cligible o take any CENVAT credit on the
nputsfinput services used in the generation of such noa-
excisable cinctricity sold to MSEB. CENVAT credit is availatre
only when inputfinputl services are vsed in o in refstion to the
manufacture of excizable goods or for  providing  laxable
cervices. Inasmuch as the appeltant has utiflized part of the
inputs/input services in or in relation to the genaration of
clectricity which has been sold, to vhat extent the appellznt
would rot be eligible for taking of CENVAT credit on cuch
inputsfinput services used in the generation of eleciricity which
has been soid to MSER. Therefors the appeliant would be lable
1o reverse the credit, i any, taken on such inputs/inpul services
which have been used in the generation of electricity which ave

been sold to MSEB.

i, Eurther, the issue before me is that in case the appellant
is not maintaining separa.t»;_ acéaunt of inputfinput services used in
manufacturing of final 'ﬂ:l._.l.tiablﬂ ae weli as exempted geods and
reversed the credlt on mputq aftributable to exermpted finat gonds then
the appellant is r‘f:{}L.l'E.rl_Z_::fj. ‘mpav 100% of the value of exempied final

goods as per Rule & of the -Ez_hv_at Credit Rules, 2004,

As none of the tases relied upon by the Ld.AR. nave desil
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sakd dev_:’:sir:unﬁ are nol applicabie to the fadts of this case. Further, the
Facis of the case in hand are simifar to the facts of the case of Gularia
Chimt Miils {supra) wherein the Hon'the High Court as weil &5 this
Tribumal hag held that electricity generated from bagasse i3 not an
gxcisable goods and does not guatify as tariff item as per Chaptar 27
of the Central Excise Act, 1984, In thesc circumstances, the issug 15
answered in favour of the appetlant is not required to pay 10% of the
valug of the electricity sold to M/s LLP.Fawer Corporation Ltd. Further,
I aise find that appellant has abready reversed the Cenval credit
attributabile to inputfinput services used in generation of electricity
sold o Mfs U.P.Power Corporation Lid. which is an essential
reguirernant of Rule & (3} of the Lenval Credit Rufes, 2004 and same
haz not been dealt by both the lower authorities. In thesg
circumstances, [ hold that as the appelant has already revarsed the
Comvat Credit on input/input services attributable to generation of
clectricity soid to M/s U.P.Fower Corporation 1td. 1s sufficient in
complianee to provisions of Rule 6 of the Cenvat Credit Rules, 2004,
therefore, the appeilant is not reguired to pay 104 of the value of

electriclty soid to Mfs U.P.Power Corporation L.

10, In these circurtstances, 1 set aside the impugned order

and allow the appeal with cansequential refief, if any.”

Accordingty, the Id, Counset for the appellant, prays for allowlng the

appéal.

5., Heard |d. AR for the revenue, who supports the impugned order,

Bul on query from the bench, whether the revenue have filed further

appeal in respect of the aforementioned ruling of this Tribunal, the 1d.

L.f’
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in respect of any appeal filed by revenue befare Higher Court.

. Having considerad the rival contentions, we find that the issug in
this appeai, is no longer res-integra and the same (% coverad by
afarementioned decision vide Flnal Qrder dated 8/8/Z015 passed by
.this Tribunal in the appellant's own case in Ex. Appeal No.
E/52882/2014-EX (SM}. accordingly, we allow the appeal and set

aclde the impuaned arder,

fPeanounced o the open Courtd

(L {%j"'_# (j r’;;f{,,;:’_ ........ R
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(H.K.THAKUR) | (ANIL CHOUDHARY)
MEMBER {TECHNICAL) MEMBER (JUDICIAL)
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