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7 Jox. Appeal No. 55427714

Per Mr. Anil Choudhary
The appellant, being a manufacturer of pan masata and gutka

(Rajshree Brand} is in appeal against order in appeal dated

AT

04.08.2014 passed by the Commissioner (Appeals}, Customs, Central

Excise and Service Tax, Lucknow.

2. The brief facts are that the appeliant is paying tax o the basis
of production capacity under the Pan Masala Packing Machines
{Capacity Determination and Cotllection of Duly) Hu:.es‘ 2008, A search
was conducted in the premises of one My/s Vinay Wires & Poly Products
pyt. Ltd, Unit 1 & 2, Kanpur and other related astablishmeants including
that of this appellant, M/s K. P. Pan Products Pwt. Ltd., Lucknow and
one, M/s Kanan Graphics (P) Ltd., Kanpur. The physical skock of raw
material/inputs was taken at the time of search in the premises of the
appettant. A total stock of 13,440.85 Kgs. OF Rajshree brand
laminates and cuters carry bages and laminated pouches were found in
the factory. As there was Ad responsitie persan presant in the fBckory
Lo explain the Heit source of purchiase and entry 10 the slock 1@gords,
the stock of [aminated and outer laminated pouches was detainaed on
the date of search - 30/6/09. It further appeared '@ Revenue during
the course of Investigation that the said Mfs Vinay Wires & Poly
products Pvt. Litd., Kenpur had clandestinely removed the packing
material and the appeliant had clandestinely purchased packing
material from the said M/fs Vinay Wires & Poly Products Pvi. Lid,,

Kanpur. Further, the Director of the appellant company in spite of

several sumimons, fatled to appear before the authority to explain the

AT
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3 Ex. Appial No. 55427714

licit purchase of packing material. Under the reasonable belief that the
dgetained oonds are liable for confiscation, the same was sejzed ON
21/8/09. Show cause notice dated 22/12/2009, was issued stating
therein that the Director of the appellant, sr.Manish Agarwal, have
falled to appear and o explain the licit source af purchase of the
packing materials vajued at Rs.17,35,244/- and accordingly, the same
appears to be liable for confiscation under Rule 25 of CCR. K further
appearad that the said M/s Vinay Wires & Poly Products Pvt. Ltd.,
Kanpur, have cleared the packing materials clandestinely without
payment of duty to the appellant as admitted by Mr.C. N. Malviya, the
Director of M/s Vinay Wires & Poly Products Pvt. Ltd., Kanpur, in a
statement dated 16/7/2009 inciuding clandestine clearance to Kaverl
Graphics (which was earlier known as Diamond Graphics Private Ld. L
Further, the invoices were issuad by M/s Vinay Wires & Poly Products
pyt. Lid., Kanpur in the name of BKG Enterprises, Kanpur and after
recelpt of the material by the appeliant, the said invoices wWers
returned and the same were destroyed by M/s Vinay wires & Poly

Producks Py, itd., Kanpur andfor used for 1ssue of duplicate invoices

untder the same invoice numbeméar removal of granules as such. A7

Further, it appeared to Revenue that the whole stock detained and
seized, valued at Rs.17,35,244/- s liable for confiscation teing
nacking materials which were removed and cleared by Vinay Wires,
clandestinely purchased by the appeliant and others and accordingly, 1t
was proposed to confiscate the packaging materiais involving the

Central Excise duty of Rs.1,42,984.10 under Ruie 25 of CCR and

K

CHa
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further penalty was propoesed under Rule 25 read with Section 11 AC

of the Act.

3. The appellant appeared and contested the show cause notice,
stating that they are paying duty under Section 3A of the Central
Excice Act, read with Pan Masala packing Machines (Capacity
Petermination and Collection of Duty) Rules, 2008, It was further
contended that provisions of Rule 25 of CCi are not applicable in the
appellant's case since Rule 17 {1} of Pan Masaia Packing Machines
{Capacity Determination and Collection of Duty) Rules, 2008, contains
the provision ﬁ:}r confiscation.  Further, the Rule 18 of Pan Masala
Packirng Machines (Capacity Determination and Collection of Duty)
Rules, 2008, clarifies that the provisions of the Act & Central Excise
fules shall apply mutalis mutandis including Rules of CCR, 2002 which
relates to maintainance of daily stock account, remaoval of goods and Piatd
invoice, filing of returns and recovery af dues. It is further contended
that as Rule 25 is not appticable on them, packing materials cannot be
confiscated heing the raw materials or inputs of the appellant, It was
further contended that even on the plain reading, Rule 25 s ot
applicable to the appellant as the same is applicable only to
manufacturer, registered person of & warehouse or a registered dealer
of the product concerned. It was also further contended that Rule 25
relates o outpul or the goods manufactured and the same 15 not
attracted on inputs of the appeliant. Further, it iz contended that the
revenue have not brought on record to prove that the goods seized

have actually been manufactured and cleared by M/s Vinay Wires &

y . S




5 Ex. Appeid No.53427/14

Paly Products Pyt Ltd. and further the sama have been ¢leared
withgut payment of duty. The whole case is made anly on presumption
anel on the basis of the statement af Mr.C.N.Malviya, Director of M/s
Vinay wires & Poly producks Pvt. Ltd. 1t was further cantended that
tr.Matviya had immadiately, within less than 7 days, retracted his
Etatement}and as SUCh}!‘!D adverse inference can be drawn on the basis
of retracted statement. Further, na documents have been braught on
record by Revenue in support of its case of clandestine purchases by
the appellant, It is further contended that pursuant to comptetion of
investigation by DGCEI, show cause notice have been issued L0 M/5
Vinay Wires & Poly Products pvt. Ltd. and in that show cause notice,
this appeilant has not been made @ party OF implicated by the
fevenue, In this view of the matter also, no case is made Ut against
the appellant. The SCN was adiudicated vide OO dated 31/1/13
conforming the proposed confiscation of the packing materials valued
at Rs.1¥,35,244/- granting option to redeem on payment  of
redemption fing being 25% of the vaide or R5.4,33,811/- within ong
month of receipt of that order. Further penaily was imposed being
equal to duky on the packing material at Rs.1,42,984/- under Ruie 25
of CER read with Section 11 AC of the Act. It was observed in the
arder in griginal that from the seized documents and the confessionat
ctatement of Mr.C.N.Malviya, Director cum Manager of Mis Vinay
Wires & Poly Products Put. Ltd,, appellant have purchased rmalerialg
without payment of duty, clandestinely remaved by M/s Vinay Wires &
Poly Products Pyvt, Lid.. It was further observed that after receipt of

the raw materials by the appeliant, the invoices were returned and the

o~
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sarme were destroyed by M/s Vinay Wires & Poly Progucts Pyt Lid, ahd

they generated the same invoice number either for unaccounted sate

ar showing cash sale of granules for stock adjustment of granules, the

raw materiale of laminates. Further, adverse view was taken in view
of non-cooperation of the appeflant and its Directors In the process of

Investigation,

4. Being aggrieved the appelfant preferred appeat before the Id.
Commissioner (Appeals) who vide the impugned order, hawe Deen
pleasad to uphold the confiscation under Rule 23 of CER but at the
same time, it is held that penalty is not imposable under Rule 25 and

have imposed a penalty of equal amount under Rule 26 of CER.

5. Being aggrieved, the appellant is in appeal beforg this Tribunal.
On the basis of the grounds urged by the Id. Counsal for the appeliant,
the issue before this Tribunal is - whether penalty have been rightly
imposed under Rule 26 by Id. Commissioner {Appeals) and whether
when penalty under Rule 25 have been held o be unsustainable,
whether the confiscation of the packing materials have rightly been

upheld.

6.1 The Id. Counsel for the appellant has reiterated the grounds raised
hefore the Court below and further stated that it is evident fram
Annexure A-SCH that the packing materals detained and subsequently
seized includes both the materials purchased in U.P. and packing
materials purchased from outside U.P., The revenue have not cared to

verify the stock of the packing materiais found in the factory premises

with the records and evidence of purchase order vide S.No.2 & 3 of

ﬂ,@’\
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Annexure-A 0 SCN which are files containing documents regarding
purchiase of packing materials. Heither hefore issue of show cause nar ’
at the adjudication stage, the authority hawve cared (o took into the
available records with them and the whoie demand is only based on
presumption of clandestine purchase by the appeliant. It is further
contended that 1d. Commissicner {Appeals) in observing that as the
appellants have nat given any gxplanation of the stock of packing
materials, the same has been procured from Mfs Vinay Wires & Poly
Praducts Pvt. Ltd without invoices. I¢ is further contended that as the
records had been resumed by the Depariment It was not possible for
the appetlant to produce the documents relating to the licit purchase of
packing matertals. Further, revenue tas not discharged burden of
proof (o establish that the appellant had procured the seized packing
materials clandestingly, It is further urged that the retracted
statement cannot be relled upon without independent corroboration. It
ie further urged that SCN issued to M/s Vinay Wires & Poly Products
pyt. Ltd., alleged supplier of the packing materials, was pending
adjudication, hence prioy adjudication of appetiant, have resulted into
miscarriage of lustice. As the findings in the case of M/s Vinay Wires &
Poly Products Pyvt. Ltd, will have a direct bearing on the adjudlcation in
the case of this appefiant. Tt is further contended that the case of
ravenue is based on computer printout alleged to have been taken out
fromm the computer of one - M/s Anand Sales, Kanpur, whose premises
was ajso searched on 30/6/0% along with M/fs Vinay Wires & Poly
Products Pvt. Ltd.. ©On the basis of the print outs, a number of show

cause natices were issued arising from same investigation and some of

e
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these were declded by different adjudicating authority. in the batch of
appeals in similar matter arising from same investigation, This Tribunal
vidle Final Order NO. M55481*555{.11;’2[113—!5:(,—[}53 dated 23/1/13,
remanded the c¢ases to the adjudicating authority, Commissioner
(Special adjudication} Centrai Exciee, New Delhi. 1§ Farther
contended thal in any view af the matter, penaity is not imposable on

the appetiant,

6.2 The ld. Counsel of alst relied on the rulings in the cases of ()
Kashi Laminators (P) Ltd. Vs commr. of Central Excise, Lucknow :
2014 (314) ELT 327 {rri.-Del.}, wherein it was held that for excess
ctock of Inputs, penaity under Rule 25 was not sustainabte ; (i) A
Tajudeen Vs, Union of India @ 2015 (317) ELT 177 {5C), wheien I
was held that the retracted statement is not reliable,  without

independent corvolioration.

7 The id. AR for revenue religs on the impugned order. He further

states thal the appellant being @ registered  manufacturer, was
required to explain the |licl acgulsitign or purchase of Yhe packing

materials which they have failed to do so. Further there (s admission

made by Director cum Manager of M/s Vinay Wires & Poty Products
pyt. Ltd. It is further contended that goods/inputs found, non-cuty
paid, which are otherwise dutiable, the same can be confiscated, He
turther refies on the ruling in the case of Amad Noormamad Bakall Vs.
Srate of Gujarat @ 2013 {274) ELT 17 (Gu}.) wherein i was held that

statement recorded by Revenue Officer is admissible in pyidences a3

the same is not recorded before the police and not hit by Sections 34

/Qd’\




etk

Ex. Appeat No. 55427/ 14

or 30 of the Indlan Evidence Act, 1872, Moreso, as the contentions

regarding coercion and threat had been considered and rejected.

8. Having considered the rival contentions, in view of the provisions
of Rule 25 read with Rule 10 of CER, it is evident that the appelant
being a manufacturer and a registered dealer, is required to maintain
proper account of duty paid Inputs or of inputs which are excisable. As
clause (h) of Rule 25 provides that where the assessee does not
account for any excisable goods produced or manufactured, then the
said goods shall be liable to confiscation and such purchasers or
manufacturer or registered persen shall also be Hable to penalty not
exceeding the duty on Lhe excisable goods, in respect of which any
contravention has been committed. Even in absence of the statement
of Mr.C.N.Matviva  Director/Manager of M/s Vinay Wires & Poly
Products Pvt. Ltd., the appellant as a manufacturer, registéred with
the Central Excise Department, s obligated to maintain proper
accounts of taxable inputs. The appellant was obligated to explain the
licit source of purchase of the packing materials lying in stock. 1t is
evident that the appeliant have not made any attempt to explain
befare the Courts below nor have filed any such explanation before
this Tribupat, In this view of the matter, I uphold the order of
confiscation of the packing materials. So far redemption fine is
concarned, 1 reduce the same to the amount of duty evaded at
Rs.1,42,984/-. As the appelilant have himself not removed the
excisable goods from the factory of manufacture, 1 hold that no

penattics are leviable under Rule 25 of Central Excise Rules 2002, So

S
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far the penalty imposed by id. Commissioner unider Bule 26 of Central
Excise Rules, 2002, is concerned, I sel aside the same as the same
have been imposed without any notice to the appellant andfor

apportunlty of hearing.

=R Thus, the appeal is allowed in part as indicated ahove,
10, 1n a nutshell, tosumup
(i)  Confiscation is upheld ;
(i) Redemption fine I3 reduced to Rs. 1,492,984/ ;
(1}  Penalties under Rule 26 and Rule 25, stand sel aside.

(Pronounced in the open Court DanDS";é}

{ANIL CHOUDHARY}
MEMBER (JUDICIAL}
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