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Appeal No.C/54608/2014-CU[SM]

Arising out of Order-in-Appeal No NOI/EXCUS/QO0/APPL/84/14 daved 29.04 7014
passed by Commissioner (Appaals) Customs, Centrat Excise & Service Tax, Noida.

For approval and signature:

HON'BLE MR. ANIL CHOUDHARY, MEMBER {3UDICIAL)

—

Whether Press Reporters may be allowed to see
the Order for publication as per Ruie 27 of the
CESTAT (Procedure) Rules, 19827 P No

2. Wheather it shouid be released under Rule 27 of the
CESTAT (Procedure} Rules, 1982 for publication
in any authoritative report or not? D Yes

3. Whether His Lordship wishes to see the fajr Copy
ol the Grder? D S5een

, Whether Order is to be drculated to the | Departmental
AL.t*wor:ch’ cYey

Commissioner of Customs, Centrat Excise & Service Tax, Noida.
: CAPPELLANT(S)
VERSUS
M/s Cameo Mult Metal Limited
RESPONDENT (&
APPEARANCE

Shri DKL Deb, Asstt, Comimyr, (ALR.) for the Department (s)
Nane for the Respondent (s)

CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
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z Appeal No.C/54608/14

Per My, Anil Choughary :

The issue in this appeal is, whether the Ld. Commissioner
(Appeals), under the fact that the respondent-assessee have lost some
of the original documents including the Bill of Entry, have righthy
directed to allow the refund of SAD subject to verification of the
documents, observation of the procedures and compliance of the

conditions for the relevant period.

2. the brief facts are that the respondent-assessee imported_ Aluminitum
scrap under various bills of entry during January, 2012 ti‘; February,
2012 and patld Customs and other duties. The imported goods were
subsequently  sald  on  payment of appraopriate  VAT/CST. The
respondent-assessee, thereafter, filed refund claims for refund of SAD
in terms of Notification No,102/2007-CUS. The SCN dated 31.05.2013
was issued proposing to reject the refund claim for non-fulfillment of
cordition of notification read with Circular No.06/2008 - CUS, 16/2008
- CUS and 18/2010 -~ CUS. The assessee replied that original bill of
entiy, TR-0 challan have been lost in transit and they submitted
photocopy of Bills of Entry dated 01.08.2012/31.07.2012 further

stating that as per para 2(e) of notification, they have fifed all the

i
relevant  documents for processing of the refund cldim. The

Adjudicating Authority was pleased to reject the refund claim on the
ground that filing original copy of Bill of Entry is a statutory
requirement, which cannot be substituted by any other documents and
the copy of FIR/Bills Diary, is general in nature and not specific. Being
aggrieved, the respondent-assessesc preferred appeal hefore Ld.
Commissioner {(Appeals), who have been pleased to allow the appeal

with the direction to grant the refund by verifying the available
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documents and further observing that the Adjudicating Authority erred
o not accepting the photocopy of Bilt of Entry. Further erred in
treating the original bill of entry is & mandatory requirement for the
refund claim being processed. Further observed that CBEC circular
No.06/2008 -CUS provides that the jurisdictional Cammissianer/Chief
Commissioner of respective Custom House should ensure that there is
no defay in disposal of the 4% of SAD-refund claims in terms of
Notification No.102/2007 ~ CUS. Whenever refund claim is sanctioned,
necessary defacement of the original Bifl of Entry may be carried out
Lo ensure that in no case refund is entertained on the same documents
for same goods, covered under Bill of Entry again. Learned counsel
further urged that on the reading of notification together with the
aforementioned circulars, the list of documents do not include the
original Bill of Entry. It was also observed that where original Biif of
Entry or challan is missing, even assuming that the original challan or
bill of entry is missing and that such document is necessary for
processing the refund, nothing prevents the authority from making the
refund after obtaining an indemnity bond, though legally that even is
not mandatary. If assessee has lost original document that does not
mean that, he should loose his right to claim legitimate refund, due to
himy, for that reason alone. It is a usual practice in such cases to make
refund after obtaining an indemnity bond, which would certainly
safeguard the interest of the Revenue, in the matter against any
possible future claim on the basis of the missing document. 1L was alsa
urged that the respondent-assessee have submitted phictocopy of Bill
of Entry duly attested by the Bank and accordingly, the rejection of

refund ciaim was rightly held to be bad. The learned counsel have alse
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urged that in the enclosed copy of the intimation given to the Police
Station, Suraj Nagar, whearein the date of acknowledgement is shown
35 01.08.2014, the same is inclusive of two list, ane for the bill of

antry and other for TR-6 challans.

The Ld. AR for Revenue, relies on the Order-in-Original and the
grounds af appeal of the Revenue. The grounds of the revenue are
that as the CBEC Circular prescribes for defacement of the bill of antry,

on grant of refund, the filing of original bill of entry is essential and no

)

refund can he granted in absence of the same. o

Having considered the rivai contentions, 1 find that bill of entry is
nowhere required to be submitted in original. Secondly, the Circular
NG.OG/2008 - CUS provides that the Bill of Entry may be defaced. The
word may indicate that it would be preferably done but not assentially
done. Accordingly, it is heid that the filing of the original Bill of Entry is
not an essential document for processing of refund in terms of
Notification N0.102/2007-CUS read with Notification No.06/2008

CUS. Accordingly, I hold that there is no error in the order of the Ld.
Commissioner {Appeals). Hence, the appeal of Revenue is dismissed.
The Adjudicating Authority is directed to grant the refund };‘?fithin a
period of 60 days from the receipt of a copy of this c)z‘dér:, if not

granted so far, with interest as per rules,

(Dictated & Pronounced in the open Court}

-5d/-
(ANLL CHOUDHARY)

Nerber (JUDICIAL)
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