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IN THE CUSTCOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Cus. Appeat No.52803/13

Arising out of 010 Na.O3-Comme./Cus/ICD-DB/2015 dated 31.03.2015
passed by Cormmr. of Custams, Moida,

For approval and signature:

HON'BLE MR. ANIL CHOUDBARY, MEMEBER {JUDICIAL}

LIRS e Traadiis L - T szre-

1. Whelher Press Reporters may be aflowed to see
the Order for publicatlon as per Rule 27 of the
CESTAT (Procedure) Rutos, 19827 ! Ne

2. Whether it shoutd be refeased under Ruie 27 of the
b CESTAT {Procedure) Rules, 1982 for publication
in any avtharitalive repart or nek? P Yes

3 yWiether His Lordship wishes to see the fair copy

ol the Jrder? L Seen
4. \Whether Crder is ba Be circulated to the Departroenta =y
Authorities? :Yes p”' L

M/s SSA International Ld.
- APPELLANT(S)

YERSUS

Commissioner of Customs, Nolda
RESPONDENT {5)
APPEARANCE

Or. Prabhat Kumar, Adv. for the Appellant (s)
Shri Rajeev Ranjan, Joint Commr. (A.R.] for the Bepartrient

CORAM:

HOMBLE MR, ANIE CHOUDHARY, MEMBER (JUDICIAL)




Lo

Cuy. Appeal No. 5280315

Per M. Anit Choudhary

The Appellant, M/s SSA International Ltad., is in Appeal acainst
Order-in-Origina No.03-Commr./Cus/1CO-DD/2015 dated 31.03.201%
passed by Commr. of Customs, Neoida, imposing redempllon fine of
Rs.10.00 Iakhs and pendlty of Rs.5.00 lakhs under Section 1317 of the
Customs Act, 19632,
2. Brief facts are that the appellant, M/s SSA international Ltd,
Sakel, New Delh having 1EC Code Number & PAN Mamber, imported
19,595 kgs (43200 ibs) California Insheff Almonds vide Invoice dated
11/9/14 and Bl of Lading dated 10/8/14 having assessabie value of
Rs.81,67,686.85 from M/s Lins Glabal Incorporate, New York, USA.
The bilt of entry on the goods reaching ICD, was fifed on 24/9/14. The
Customs requested the appeliant o obtain No Qbjection Certificate
from  M/s Food Safety & Standards Authority of Indla {FSSALY in
respect of the imported Aimonds. The sample was drawn by the
authorized officer for lab analysis an 10.10.2014 and the report dated
27.10.2014 was issued addressed to the Assistant Commissioner. It
was stated that "the tested sample does not conform to 2.3.47(5) far
FSSR, 2011 for dry fruits & nute (inshell Atmonds) with respect to
presence of insect fragments which shoutd not be fresent”. Thus, the
NOC was refused on analysis by FSSA]  On the Feauest of the
appellant, a fresh sample was drawn on 13711714 and wes again
tested. Vide report dated 1271715, it was stated that the sample does

not conform to the standards taid down under Regufation No.
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3 Cuy. Appeal No.S2803/15

Z.3.47{5) of Food Safaly and Standards (Food Products Standard and
Food Additives} Regulations, 2013 and as per SiNo.7 of FESAL
methods and standards for imported Food, 2012,, since the sampie
shows presence of “Mould apd Fungal Growth” in i and “Yeust &
Moutd Count” higher than the prescribed limit. IX also shows “Acldity
of extracted fal expressed as oleic acid” higher than the prascribed
Hmit. Hence, the sample is sub-standard and unsafe under Section

301 Hex) and 3{1)(z2)(x) of FGS Act, 2006 and NOC was refused,

7.1 Accordingly, on the request of the appellant informing that they
were not satisfled with the result or analysis report given by FSSAL and

reguested to sliow them to resample the same from ESSAI oF any

other recognized certified inspection agency in order to get the clarity
on the guality of the goods. The saitt  request was rejected. It was
further urged by the appeliant that the supplier of the goods in USA,
had stated that the sample was tested and was found fit by an
uthorized testing agency in USA, namely, USDA and the second test

was got done from another fab, e, FSA Lab in USA.

3 7 Under the above facts, it was stated by the appellant before the
I Commissioner that thueee was no malafids intention an their pait, 1t
was also contended that the mould and fungal growth as repc_:rted bry
FSSAL is on the shell of almonds and inside may not be infested. It
wae also submitted that fungal growth could be due 1o moisture

content during the long transport peried which was atmost 45 days.

3. The id. Commlssioner vice O[O dated 31/3/15 observing that the

imported goods, has fafled to  clear the food safety standards,
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accordingly, held that the impugned goods are offending in nature as
per Food Safety & Standard Regulatlons, 2011 and accordingly,
rejected. the same for clearance for home consumption. Further, the
id.Commissioner held that the impugned goods are liable for
confiscation under Section 111 (d) of the Customs Acl, 1562 and as
requested by the appellant, re-export was aliowed to the slpplier on
payment of redemption fine of #s.10.00 lakhs. It was further
observed that since the goods imported by the appellant, have failed
{n pass the 'i"ést ofF Food Safety & Standard Regulations, 2011,
therefore, the appeliant was held liable for penal action under Section
112 of the Customs Act 1962. Accordingly, the appellant was directed
o pay redemption fine and re-export the imported almonds heing
19595 kgs of California Inshell Almonds and further, penaily of Rs.5,00

lakhe was imposed under Section 112 of the Customs Ack, 1962,

4, The id. Counsel for appeliant states that in view of the two test
reparts obtained by the shipperfexporter in USA, the goods were
definltely in good condition at the tme of shipping, He further points
out that the bill of lading 1s dated 10/8/14, whoreas, the hill of entry
was filed on 24/9/14. Further, the sample for test was drawn on
10/10/14, Thus, there has been a iapse of 2 rmonths from the date of
shipping and the date of drawing sample and in the course af
transportation by ship, the imported clements suffered major damage
and as such, no malafide is attributable an thermn, Accordingly when
the permission to re-export, is granted, for failing the test, no

redemption fine and penalty shouid have been imposed,
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4.1 The {d. Counsel also refies on the ruling of of this Tribunal in the
case of Bio-Chemical Pharmaceuticals Ltd. Vs, Commr, of Customs,
Mumbat ; 2005 {186) ELT 564 {Tri.-Mumbai} where the Division Bench
af this Tribunal, held that in the case of import of drugs not meeting
pharmacoposia test grades, hence not permitted to be imported under
Rufe 41 of Drugs & Cosmetics Rules, 1945 and shipping was allowed
on payment of fine and there have been no malafide on the part of the
importer aithough the conflscation was upheld and imposition of
penatty wags set aside and further, redemption fine was reduced to
token 1% of sgle value, The Id, Counsel also relies on anocther decision
of this Tribunal in the case of Centre Marketing Agency Ws.
Commissioner of Customs {Airport), Calcutta : 2004 {178} ELT 6031
{Tri.-Koikata) wherein {ransistors were Imported from Phillppines and
{he case of mis-deciaration was made out, as being undervalued, re-

export was allowed, redemption fine was set aside aleng with penaily.
7. L AR, for revenue relies on the impugned order,

8. Having considered the facts and circumstances and the rival
cantentiens, I heold that there is no malafide intention on the part of
the appellant. 1t is a matter of fact that two |laboratories in the country
of export faund that the goods under export were in good condition. It
is also a matter of fact that a perlad of more than two months had
expired from the date of shipping to the date of sending the sample for
testing and as such, during this period, the goods suffered tdarnage
and ng malafide is attributable to the appeliants. Accordingly, the

appeal is allowed and the redemption fine and penalty are set aside.
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The appellant will be entitfed to censequential benefit, if any, in

accordance with law.

{Rictated and pronounced in the opert Court)
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