FAX 1 0532-24001 49 REGISTERED / AD
CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
38,MG Marg Civil Lines,04d Red Building, Allahabad-211001
Regional Braneh, Allahabad
Dated: Gsf?}/zon
To
Appellant as per address in table betow

Rexpondent s per address in table below

Final Order No, CIA/70132-70137/2017-CUIDB] dated 17/01726817

Eam directed to transmit herewith a certified copy of order passed by the Tribunal wunder section 129-A(4) of the

Customs Act, 1962, /\j'/
”‘_‘,._‘—"'_"'-\
Asstl, Registrar

Application Appeal Name and Address of Appellant

' CAI033212016 Sanjivani Non Ferrous
Trading Pvt Ltd
- Klhasra No-30/6/2,devil
Roadm,p.o.-asawati
PALWAIL
HARYANA
121102
: CI0479/2016 Sanjivani Non Ferrous
Trading Pvt Lid
Corporate Office, Ssr Corporate
Park, 8th Floor, 13/6, Delhi-
mathura Road,
FARIDABAD
HARYANA
121003
CI7048072006 Sanjivani Non Ferrous
Trading Pvt LLtd
Corporate Office, Ssr Corporate
Park, 8th Floor, 13/6, Dehi-
mathura Road,
FARIDABAD
HARYANA
121003

Ll




4 C/704812016  Sanjivani Non Ferrous
Trading Pvt Lid
Corporate Office, Ssr Corporate

. Park, 8th Floor, 13/6, Deili-
" i mathura Road,
\ FARIDABAD

HARYANA

121003

tn

C/70482/2016  Sanjivani Non Ferrous
Trading Pvt Lid
Corporate Office, Ssr Corporate
Park, 8th Floor, 13/6, Delhi-
mathura Road,
FARIDABAD
HARYANA
121003

¢ Cr70971/201¢ Sanjivani Non Ferrous Trading Pvt Litd
Corporate Office, Ssr Corporate Park, 8th Floor, 13/6,
b ! Delhi-mathura Road,
\ FARIDABAD
HARYANA
121003

Name and Address of Respondent
’ CE & ST-Noida li
OFFICE OF THE
COMMISSIONER CENTRAL
EXCISEHOTEL FORMULLE 1,
WEGMANS BUSINESS
PARK, KP-III, GREATER
NOIDA
GOTAM BUDH NAGAR
U.P.-
i C.C. & CLE. & S.T-Noida
C-56/42...SECTOR 62,
NOIDA,
" UTTAR PRADESH-201307




’ C.C. & CJ. & S.T.-Noida
C-56/42. . SECTOR 062,

NOIDA,
UTTAR PRADESH-201307 N
1 C F & ST-Noida li
OFFICE OF THE COMMISSIONER f
CENTRAL EXCISEHOTEL FORMULI:
I, WEGMANS BUSINESS PARK, K-
HI, GREATER NOIDA
GOTAM BUDH NAGAR
U.P.-
" C1: & ST-Noida 11
OFFICE OF THE COMMISSIONER
CENTRAL EXCISEHOTEL
FORMULE 1, WEGMANS BUSINESS
PARK, KP-111, GREATER NOIDA
GOTAM BUDH NAGAR
U.r.-
E CE & ST-Noida Ii
OFFICE OF THE COMMISSIONER
CENTRAL EXCISEHOTEL
FORMULE 1, WEGMANS
BUSINESS PARK, KP-HI, GREATER \
NOIDA 1
GOTAM BUDH NAGAR =
UP.-
Other Appellants and Respondents as per Annexore
Copy To
BIPIN GARG & CQO.
ADVOCATES(ALLD)
102, MAHALAXMI
ENCLAVE (ADJ. INCOME
TAX OFFICE), STANLEY
ROAD, CIVIL LINKS,
ALLAHABAD (U.P.)-211001
N
I,;




14 Bar Association, CESTAT, Allahabad

15 Director Publications, Customs, Excise, 1P, Estate, Dely

16 M/s Centax Publications Pyt Lid,, 1312-B, Bhishm Pitamal Marg, New Delhi-3

17 Compaﬁy Law Institate of India Pvt. Lid., No.2 (obd na.36), Vaithyaram Sweeet, T, Nagar, Chennal-17
18 Taxmann Allied Service Pvt. Ltd., 59042, New Kohtak Road, New Delin-1 [oogs

19 LAWCRUX Advisors Pvl. Lud., LAW House, 1-8, Sector-10, Faridabad 121003 (Haryana)

20 TaxindiaOnline.com Pyl Ltd., 2nd Floor, Vasant Arcade, Vasant Kanj, New Delhi - 110070

21 Mark Professional Services Pyt Lad., 108, Everest Block, Aditya Enclave, Hyderabad — 38

22 The ICFAL society, 52, Nagarjuna il Punjagutta Hyderabad -500082

23 M/S Knowledge Processing Pvt, Td.(laxmanagementindia.cond,F - 19, 15t Floor,Cross River MallCBD
Ground, Newr Karkardooma Court, Delhi-1 10032

24 C.D.R. 25 Office Copy 2}&411‘(1 File /‘Qf'

-
Assti, Registrar




IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD \
COURT No. | K,

APPEAL Nao. C/70479, 70480, 70481, 70482, 70332 & T70971/2016-CUDB]

{Arising out of Order-in-Appeal No. NOL-CUSTM-000-APP-0311 to 0314
& 0310-15-16 & NOL-CUSTM-000-APP-0276 to 0280-16-17 respectively
dated 12/0272016 & 30/06/2000 passed by Commissioner of Central Excise

& Service Tax (Appeals). Meeru-11, Noida)

M/s Sanjivani Non Ferrous Trading Pyl Litd. Appeilant
A

Commissioner of Central Excise & Service Tax, Noida Respondent
Appeat

Shri Bipin Kumar Garg. Advocate, &

Ms. St Sager. Advoucaie. for Appelian
She Rajeev Ranjan, Joint Commissioner (AR). for Respondent
CORAM;: \
i
i

Hon'hle Mr. Anil Choundhary, Member (Judicial)
Hon’bic Mr. Anit G. Shakkarwar, Member {Technicat)

Date of Hearing & Date of Decision ; L7A002087

FINAL ORDER NO..77.01%2-7101 % '7/ 2017

1Por: Anil G Shalkarwar

involved were the appeliant is same and therefore ‘th-%,- ail
taken together for decision. The Appeal Nos. C/70479/2016,
is arising out of Order-in-Appeat No. NO-CUSTM-000-APP-
0311 to 0314-15-16 dated 12702/2016, C/70480/2016, l\\%
arising out of Order-in-Appeal No. NOI-CUSTM-000-APP-03 1{:;{
o 0314-15-16 dated 12/02/2016, C/70481/2016, is arising

out of Order-in-Appeal No. NOI-CUSTM-000-APP-031] 10

0314-15-16 dated 12/02/2016, C/70482/2016, is arising

)




5 Customs APPEAL No.70479, 70480,
70482, 70332 & 7097172016

:No, NOIJ SCUSTM-000-APP-0331 10

der: _]_j__'—_'_;\;;pe.al No. NOI-CUSTM-000-APP-0310-15-16
’2/02/2016 & C/70971/2016, 1s arising out of
; in:-;f-\ppeal No. NO'iv-CUS"i‘M—GOO-A}"P--OQ’?G to 0280-16-
___dzﬁed 30/06/2016 passed by Commissioner of Central
Excise & Serv‘ice Tax {Appeals), Meerut-li, Noida.
9. The brief facts of Appeal No. C/70332/2016 are that
¢ I’(f’uring the period from 27/08/2013 o 20/i2/2014 the
appeltant imported 843 con signments of ‘Aluminium Waste &
Scrap’ such as “Twitch, Tense, Taint, Tabor, Troma, Tally &
Zorba ete.” Talling under Customs Tarifl 1tem No, 76020Q10.
The appetlant filed Bills of Enuy for each consignment along
with copy of purchiase order and involce. The appchant
self-assess the goods in the said Bills of ]31.'1tr_\_: on the basis of
transaction  value. The Assessing Officer rejected  the
self-assessment of duty made by the appellant and re-
assessed the duty by increasing assessable value and levying
f;-ﬂéustoms duty aggregating to Rs.10,88,10,346/- more than
duty self-assessed by the appellant put togetﬁer in respect of
843 Bills of Entry. The appellant filed a writ petition before
the Hon'ble High Court of Allahabad bearing Writ Tax No. 72
of 2015. The séid writ petition was disposed of by the Hon'bie
High Court by order dated 28/01/2015, The Hon'ble High
Court directed for passing the speaking order on the

re-assessment of the assessable value through said order




-

3 Customs APPEAL No 7047, rU88U, rutod,
70482, 70332 & 7OG71/2016

dated 2870172015, In compliance of said order passed by the

Hon'ble High Court of Allahabad, Deputy Commiissioner of!
’

.

Customs passed Order-in-Original No. (}UDC/CUS;’QOIéi
dated 2570372015 wherein he rejected transaction value n
respect 843 Bills of Entry and enhanced assessable value for
assessment of duty to the some extend to which value was
enhanced oviginally. Aggrieved by the said Order-n-Original
No. 01/DC/CUS/2015 dated 25/03/2010 appellant preferred
f appeal before Commissioner {(Appeals). The sald appeal was

decided through Order-in-Appeal No. NOI-CUSTM-000-APP-

0210-15-16 dated 12/02/2016 passed by Commissioner of

Central Excise & Service Tax (Appeals), M ecrut-1i, Nowda. g\l
A l!'-l':llr_
3. In respect of remaining appeals there was 1o formal

Order-in-Original - passed  but the value was enhanced
through the Bills of Entry and appellant preferred appeal for
such enhancement of value for the purpose of assessment
before Commissioner {Appeals). In Order-in Appeal Noo NGO
CUSTM-000 APP-0311 10 03141 5.16 dated 127072/2010 the
Cornmissioner (Appeals) passed common order in respect of 4
appcals filed before him against 119 Bills of Entry filed during

23/05/2010 to 30/06/2010, 85 Bills of Entry filed during

01/07/2015 to 31/07/2015, 61 Bills of Entry filed ciur-i\r*lg
é'.
1

25/07/2010 to 30,08/2015 & 70 Bills of Entry filed (‘1111‘%’;'1g

24 /0872015 to 28/09/2015, respectively involving enhanced

Customs duty af Rs.1,73,77.573/-, 7832,765/—, ©5,59,112/-

& Rs.25,56,432/-. The Commissioner (Appeals) has held that

\




Customs /KPPLAL

appellant have filed appeal for challenging assessment
large number of Bilis of Entry through & single appeal and
therefore the said appeal is not maintainable. On the basis of
such findings he has rejected all the appeals, stated above. in
r\ppc al No. C70971/20716 through said Ovder-in-Appeal No.
NOI-CUSTM-000-APP-0276 to - 0280-15-16 dated
12/02/2016, Commissioner  {Appeals) confirmed  the

re-assessment order through respective Bills of Entry and

LAY

\}

Orders-in-Appeal the appellant is before this Tnbunal.

ejected the appeal filed by the appellant. Aggrieved by said

4. The grounds of appeal are as follows:-
A There are various varieties of ‘Aluminium Waste &
Scrap’ such as “Twitch, Tense, Taint, Tabor, Troma, Tally
& Zorba, Tough ete.” and the price of cach variety of
aluminium scrap depends on the negotiation between
the buyer and the seller and that the price is fixed on
the basis of the marked condition, demand and supply,

content of alumpmum and the expected recovery of

,;"_{' alummium from such scrap.
il

13) Secuon 14 of Customs Act provides for arriving at
assessable value on the basis of transaction value which
means that the price actually paid at the time and place
of importation goods and where the buyer and seller of
the goods are not related and price is the sole

consideration for sale.

X\

70482, 70332 & 7097172016



3 Customs APPEAL No. 70479, 70480, 70481,
70482, 70332 & 70971/2016

3
i

¢} The proper Officer as provided under Section 17 df
: i

5

the Customs Act, 1962 has to examine the contract,
insurance policy and other documents whereby the duty

leviable on the imported goods may be ascertained. The

proper officer accepted the documents filed by the

appellant for ascertaming the value of the goads for the

purpose of levy of duly thereon as correct.

D) The Order-in-Original dated 25/03/2005 did not
decided the value as provided by said Sectionn 14 of
Customs Act, 1962 but as stated in the said order the

caid value was enhanced for assessment taking into
’ !
1

I

consideration Valuation Alert  No. 14 /2005 da-{'..;:fd
16/12/2005 issued by Directorate General of Valuaticm
[CBEC) which do not have any authority under Section
14 of Customs Act, 1962 to decided value of a particular

cansignment.

i

The id. Caunsel for the appeliants has submitted that in
the Order-in-Original the Id. Original Authority has failed to
establigh as to how the enhancement of assessable value was
in accordance with the provisions of said Section 14 of
g Customs Act, 1962 and that the value was enhanced for the

\

1
purpose of assessment on the basis of considerations \-\-'}ﬁ'j__ch

have no authority of law and that the id. Commissioner

(Appeals) also did not interfere with the same and that the

enhancement of the assessable value was in violations of the




6 Customs APPEAL-No!T
70482, 703328

provisions of law. He has relied on following final orders
passed by this ’i“ribuhai,

1} Prayas Woollen Pvt. pid. Versus Commissioner of
Customs (Import), Mumbal reported at 2016 (332 BT 376
(Tri. — Mumbai).

23 Venture Impex Pvt. Ltd. Versus Commissioner  of
Customs (Import & General), New Delhi reported ar 2016

(338) B.L.T. 759 {Tri. - Delhil.

I?3} PNP Polytex Pvt, Ltd. Versus Commissioner of Customs,
LI
Nhava Sheva reported at 2015 (318) 5L 649 (T

Mumbai).

Further, he contended that as held in the casc ol Prayas
Woollen Pvt. Litd. goods viz. rags being & residual product,
cannot be of standard quality and characteristics, quality,
size, shape, colour cte. of rags varies {rom consignment 1o
consignment and same is applicabie to Aluminium Waste &
Scrap where the guality of each lot of scrap is different and
the quality and recovery potenual of each consignment is

different. He argued that unless the parameters of quality and

fi.

ﬁjarameters related to the recovery of Aluminium Waste &
Scrap are compared with the consignment for which ti‘}e data
was collected by the DG Valuation value adopted for such
consignments cannot be adopted for the goods imported. He
has contended that it was held in the case of PNP Polytex Pvt.

Lid. that the value declared by the importer was required to

be establistied to be the price which was not actually pald

N



7 Customs APPEAL No. 70479, 70480G, 70481,
70482, 70332 & 70971/2016

and that the buyers and sellers were related persons and the
price was not a sole consideration then alone the transaction
value can be rejected and that i the present case without

establishing any such aspect the Original Authority has

rejected the transaction value. He has further argued that the
crnhancement of assessable value in all the cases is not
sustainable.

6. Heard the Id D R .\-\-'ho has supported the
()1“(101"5-411---,*‘\ppcal.

7. Having considered the rival contentions and on perusal
of record, we ind that the Original Authority was dii‘ectedii.\l?y
the HonDle High Court to pass speaking order on the
erthancement of assessable value. We find that the Ornginal

;

Authority in its Order-mm-Orniginal dated 25/03/2015 has

passed comments on the grounds of writ petitton and did not

properly examineg the evidence avajlable with the department

required to be examined for enhancement of assessable value.
Further, we find (hat as held n the case laws stated above
and as provided by Section 14 of Customs Act, 1962, the
assessable value has to be arrived at on the basis of the price

Nis

. . . . . \,
which is actually paid and n a case the priceg not sele
[

!

consideration or if the buyers and sellers are related persons
. . N _

then after  establishing  that the priceg is not  sole

consideration the transaction value can be rejected and

taking the other evidences into consideration the assessable

value can be arrived at. Such exercise has not been done in

0




70482, 70332 & 70971/ 2016

these cases on hand. Therefore, we r(—:jec.t. the enhancernent of
assessable value In respect aof the Bills of Entry which are
involved in all the appeals being decided and we restore e

assessable value as declared by the appetant in said Bills of
Entry.

&, In result, we set aside all  the impugned
Orders-in-Appeal and allow all the appeals. The appellant
shall be entitled for consequential relief, if any, in accordance

with law.

! (Dictated and pronounced inn Court)
-Sd/- -Sd/-
{ANIL CHOUDHARY) (ANIL G. SHAKKARWAR)
Member {JUDICIAL) Member{TECHNICAL)
ynfora wfy / Certified True Copy
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