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FINAL ORDER NG ... 7 D 3.5.’[ 2olG...

Per: Anil Choudhazy

The appeliant is filed this appeal against Qvder-in-Appeéal®Ne. 4 &

120-CRAGZBI2003 dated 17/03/2003 filed by the Commissioner
{(Appeals) Customs and Cengral Excise, Ghaziabad. By which denial
of Cenvat credit on mputs have been upheld.

2. The briel facts are thal the appellants are engaged in the
manufacture of metal containers & availed Cenvat credil on certain
inputs being raw material, Vide a show cause notice, objection was
raised by the Revenue on availing the Cenvat credit for want of proper
documemts or ofiginal duty paying documents not submitted to
Revenue, The documents in question, are at Serial. No. 12 to 18 of the

chart annexed to SCN. The details of which are as follows: —

L

C122 Tuw-Na, 1284 dated 05.08.94

13- | InveNo. 72 dated 12.08.94

14- | Inv-Ne 73 dated 12.08.94
15 | Inv-Na, 1249 daled 20.08.94

16~ § Inv-Ne, 1261 dated 23.08.94

i
i

E7-{ Inv-No 52T daled 25.08.94

18- | Inv-No.40 dated 31.08.94

3 The appellant appeared und contested the show cause notice

which are decided by the Q-1-0 dated 31/07/96 wherein it is observed

that the appellant {iled originat copy of invoice bearing 1. No. 40 dated
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7 APREAL Mo E/ 1321 /2H03(5M)

31/08/94 (scrial No.8 of payment) as certified by Income Tax
Authority wilh the request that same may be considered {or allowing
credid.

4 So far the document at 31 No.12 for jnput credil of Rs. 20,753/
s concerned the appellant stated that the same was misplaced and the
appeliant is under the impression that the said document was certified
by the lncome Tax Depariment. During the pendency of this appeal,
the appellant fnun}d the same and have produced the original -
ransport copy of the savoice cum challan along with the Xerox copy
of RG23A pari-ll wherein credit have heen {aken in the register at 51
No. 16 meniioning the challan number. The learned Counsel prays
that as the order is available and the same may be considered Tor
allowing credit.

5 So far documents at Sl No. 13 to 17 is concerned it has been
observed in the jmpugned order-in-appeal that the appellant had
produced certified copies of the same issued by the Income Tax
Authority (Peputy Commissioner) of income Tax and had paid the
modvat credit, which may be allowed on the hasis of such ceriified
copies. As regards documcnt, it iv submitted that the argument
submitted before the Assistant Commussioner as is evident {rom the

order-in-original but no specific reasons have been given for

disallowing the same and the amount was disallowed, il appeared

erroncousty. However, the feamed Commissioner {Appeals) rejected
the Cenval credit for document at Sl No. 2 1o 17 observing that

although the appellant produced the certified copy which is issued by

e
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the Income Tax Department but it is not explained as to why ewven
after the Japse of a period of © years, such original documents have
not been received back by the appeliant and on this grouid alone, jt is
observed that the existence of documents and 1aking payment of duty
O inputs as prescribed by Rules, is not a technicality to be complied
with for availing modvat eredic, Aceordingly, modvat credit cannot he
allowed on the strenpth of photocopy or certified copy of documents,

6. Being aggrieved the appetlant s in appeal belore this Tribunal,
The tearned Counsel for the appellant have urged that the rejection of
documents certi ﬁéd copy, which were at 8t Na. 12 1o 17, is admilted,
Henee, the same should he altowed. Se far, document s 51 No. 18, is
concemed, be urges that the ssid document was admitted]y filed
before the Revenue aqd 1o need to set aside for rejection and as suech
the credit needs 10 be allowed for the inferest of Justice, 8o far, the
document at 8], No. 12 is conearned the SMne 15 10w available and
accordingly, may be considered for allowing credit. He further relies
on the ruling of Honourable Allshabad Hi gh Court in the case of CCE
versus Matsushita Television & Audic India Limited 2015 324y BLT
264(AlL), wherein the question before the Honourable High Court,
was whether on the facts and circumstances the madvat credit can he
taken on the basis of the Photostat copy of bill of eniry. The
Honourable Migh Court held and there is no allepation in the SCN that
the goods in question were not received under the relevant documents

or paid the duty on the goods and the facls that goods are received in

the factory for the intended purpose nor there is finding recorded as ta
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the contention of the assessee thal the document was misplaced,
which was also not misbelieved. Further, the assessee had obtained
from the bank the exchange control copy of the rejevant bill of entiy
and also execoted and admitled Bonds, observing that Revenue
would've vertfied the authentic control copy of the bill of entry, Tt was
hetd that the plain reading of sub Rule (3) of Rule 57G of Central
Excise Rules, 1944 clearly indicates that no credit under sub Rule 3
shatl be {aken by the wanulacturer, unless the inputs are received in
the {actory under the cover of any of the specified documents, }t i3
undisputed fact that the inputs received in the factory under the cover
of a triplicate copy of bill of entry which was subsequently misplaced.
Accordingly, the Honcurable High Court is apparently altowed the
credit as per order of this Tribunal. Leamned Counsel also relies on
another Co-ordinate Bench decision’s Ruling of this Tribunal in CCE
versus JSW Steel Liad 2017 {265) EL'T 50 (Tri.Chennai) under the fact
thal credit was denied on the ground thal the assessee produced onty
Photo copy of the order-in-original on the strength of which eredit
was taken but did not produce original copy of t.he transporter. Fhis
'i"ribunﬂf held that the receipt of the goods and use in e [actory s
confirmed by the Revenue. Under the circumstances the original
document was not produced as the same was lost and the Photostat
capy of the original invelce and report of discharged duty thal the two
related circumstances lead to the conclusion that credit is to be

exlended o the assessee.
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7. The learned A.R. for revenue, who relies on the impugned
arder.
8. Flaving considered the rival contentions, I {ind that there is no

dispute as to the receipt of the goods in the factory and in the
production of taxable output, T further hold that rejection of the claim
of credit on the document at 81, No. 13 10 20 is conncorned the same is
directive and accordingly, T allow the credit on the same. So far
document of $1. No. 12 is concerned the ranspott original copy of
which is produced in the course of hearing before this Tribunal, 1
allow the appeal with respect of St No. 12 by way of remand with a

direction e the adjudicating avthority to consider the same on

foliowing order allowing the credit. Such a remand order will he -

T T gt Seact fe e e S LTS RN

passed within a period-of 60 days from the date of receipt of & copy of
this order. The appeilant is also directed 1o appear before the authority
with the condition and the origina copy of the invoice which has been
returned here within the Court to the appeltlant. Thus, the appeal is
allowed in part with consequential benefits and remanded in part as

directed in the afore-mentioned paragraphs.

(Dictated in Court)

"{ANIL CHOUDHARY)
MEMBER {JUDICIAL)







