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IN THE CUSTONIS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH . ALLAHABAD
CQURT Nao. |
CROSS Application No. L/CROSS/113/2010
In APPEAL No. 1/89/2010-EX| DB}

(Arising  out of Ovder-in-Appeal No. 2S0-CLMRT-2009  dated
0092009 passed by Commissioner of Central Fixcise &  Customs
(Appeals). Meertu-11)

Commissioncr of Customs & Cenfral Excise, Meerat-1] Appellant
Vs,

M/s Chadha Brass L, Respondent
Appedrance:

Shri Rajeev Ranjan (Joing Commissioner) AR lor Appelant
Shri KUK, Anand (Advoce) Tor Respondent
CORAM: ;

Hon’bie Mr. Anil Choudhary, Member (Judicialy t
Hon'ble My, Anit ¢, Shaldaarwar, Member (Technical) i

Date of Hearing : 1OAVT2017
Date of Decision FO07:2017 ;
§

FINAL ORDER J\J().:“."ZO,YQ(-;/QQH. U

Per: Anil ¢, Shaliarwar

The present appeal is directed against Order-in-Appeal
No, 256-CE/MRT-11/2009 dated 30.09.2009 passed by
Commissioner of Central Excise (Appeals), Meerut 11, The

present appeal is fited by Revenue.

2. The brief facts of the case are that the respondent were
engaged in the manufacture of Copper Sheets, Copper
Circles, Brass Sheets and Brags Circies falling under Tariff

ftem Nos. 74091900 and 74092900 respectively of the First
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Sehedule to the Central Excise Tarifl Act, 1985. The major
inputs for manufacture were Copper Scrap, Brass Scrap and
Zine. The process of manulaciure was that Copper/Brass
Scrap was loaded in the furnace and Billets of Copper or
Brass were manufactured the said Billets were rotled to
produce untrimmed sheets and circles of Copper and Brass.
Said untrimmed sheets and circles were further converted
into trimmed sheets and circles of Copper and Brass and
during the process waste of Copper and Brass emerged which
was attracting nil rate of duty. Trimnmed sheets and circles of
Copper and Brass werc attracting Central Excise Duty
whereas Scrap of Copper and Brass was attracting nil rate of
duty. Therefore, as provided under proviso to Notification No.
657/95 dated 16.03.1995 1t appeared to Revenue that benefit
of Notification No. 6?/95 dated 16.03.1995 was not available
to untrimmed sheets and circles of Copper and Brass.
Therefore, the respondents wore issued with a show cause
notice dated'__i‘l?.lo‘fé()()é% for the period from October, 2007 10
March, 2008 wherein there was & proposal for demand of
Central Excise Duty of Rs. 10,69,721/- under Section 11A of
Central Rxcise Act, 1944, There were other proposals for
imposition of penalty on the respondent and their Executive
Director, Shri 1.8, Chadha, On contest the issue was decided
through Order-in-Original dated 25.03.2009 wherein the
Original Authority confirmed the demand along with nterest

and imposcd equal penalty on respondents. Further the
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Original Authority imposed personal penally of Rs. 50,000/ -
on Shri 1.8, Chadha. Aggrieved by the said order respondet
preferred appeal before Commissioner (Appeals}. The learned
Commissioner {Appeals) through impugned Order-in-Appeal

dated  30.09.2009  decided  the appeal. The learned

Commissioner {Appeals) has framed the issue as follows:-

“The basic issue involved in the present appeals 1s whether
untrimmed sheets/circic—:s' of Brass manufactured by the
appellant are leviable to Central Excise Duty as it is an
ntermediate product arising in the course of manufacture of
trimmed sheets/circles of Brass and waste Scrap of Brass
attracting Nil rate duly being captively consumed and
whether the same  affects livability of duty on the sad

untrimmed Brass sheets.”

The learncd Commissioner (Appeals) has observed that the
Original Authority had held the untrimmed sheets of Brass
which were used for manufacture of trimmed sheets of brass
intended for use in the manufacture of utensils/handicrafts
were also found used in the manufacture of waste scrap of
Brass which was captively consumed in the manufacturing
cyvcle, under exemption and, therefore, the untrimmed sheets
of Brass which actually found usage in manufacturing of
waste scrap were liable to duty of excise. The learned
Commissioner {Appeals) further observed that from the

provise to the said Notification No. 67/95 Original Authority
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mferred that final product should not be exempted from duty
to entail the captively consumed goods 16 avail exemption and
thus demand of duty was restricted to that portion of
untrinnmed brass sheets which went into the manufacture of
waste  and  scrap  at the last stage. Further learned
Commissioner (Appeals) examined the relevant provisions of
Notification No. 5/2006 and particularly Serial No. 41 of the
same and observed that all the products covered under
Heading 74.09 of First Schedule to the Central Excise Act,
1985, other than trimmed or untrimmed sheets or circles of
Copper intended for use in the manufacture of utensils or
handicraflts were subjected (o Nil rate of duly subject to
contention  that il such goods were not produced or
mamyactured by the manufacturer who manufactures copper
from copper ore or Copper concentrate and that all goods
classifiable under Heading 74.09 are subjected o Nil rate of
duty except lor trimmed or untrimmed sheets or circles of

Copper and that said heading also includes Brass sheets and

T

strips. The learned Commissioner (Appeals) further observed
that the legal status that emerged was that brass sheets
trimimed or untrimmed were exempted from duty under the
said Notification NO. 5/2006 and that Billets, sheets or
circles were manufactured from waste and scrap of brass and
not  from  Copper ore  or concentrate. The learned
Commissioner {Appeals} Murther took support from ruling of

Apex Court in the case of M/s Mewar Bartan Nirman Udvyog
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v/s CCE Jaipur reported at 2008 (231} BELT 27 {SC) wheremn

the Hon’ble Supreme Court has observed as under -

“ltems made from Copper attract duty at the rate of Rs,
3,500/~ per MT whereas circles made from brass attract Nil
rate of duty” and therefore, the learned Commissioner
(Appeals) has held that the findings of the Original Authority
that untrimmed sheets of brass attract Central Excise duty
was set aside thus learned Commissioner (Appeals) sct aside
the Order-in-Original dated 25.03.2009. Aggrieved by the said

order Revenue has filed this appeatl.

3. The grounds of appeal filed by the Revenue states that
Copper stated at Heading 74.09 includes refline copper and
zinc based alloys called brass and further contended that
Notification  No. 05/2006 dated 01.03.2006 does not

distinguish between refine copper and brass.

4, Heard the learned AR for the Revenue who is presented

the ground of appeal,

5. Heard the learned counsel for the regspondent who has
submitted that the Hon'ble Supreme Court has already ruled
in the case of M/s Mewar Bartan Nirman Udyog referred to

above that copper and brass are two distinct commodities.

6. Having considered the rival contentions, on examination

of ground of appeal wherein it is contended that copper and
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brass one of the same commodity, we find that the Hon'ble
Supreme_ Court of India in the above stated case of
Commissioner of Central Excise, Jaipur v/s M/s Mewar
Bartan Nirman Udyog reported at 2008 (231) ELT 27 (SC} has
held that copper and brass are two different identifiable
commodities. Therefore, we hold that the grounds raised by
Revenue are not sustainable, We therefore, do not find any
reason io interfere with the order passed by the learned
Commissioner (Appeals). Therefore, we affirmed the nnpugned
Order-in-Appeal No. 256-CE/MRT-11/2009 dated 30.09.2009
and reject the appeal filed by Revenue. The Cross objection
also stands disposed. The respondent shall be entitled for

censequential relief as per law,

(Dictated and pronounced in Court)
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—Sd/“
(ANIL CHOUDHARY) (ANIL G. SHAKKARWARY)
Member{TECHNICAL)

Member (JUDECIAL)_ '
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