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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH: ALLAHABAD

DIVISION BENCH
Date of Hearing /Order: 17/11/2015
Appeal No.E/1415/2006-EX{DB)

{Arising out of Order-in-Original No,01-03/Commr/MRT-
1/2006 dated 31.01.2006 passed by Cammissioner of Central
Excise, Meerut{Uitar Pradesh)}]

1. | Whether Press Reporter may be allowed to see | 5
the Order for publication as per Rule 27 of the :
CESTAT (Pracedure) Rules, 19827 L No

Wheth&’:r it-would be released under Rule 27 of
' ' '{Procedure) Rules, 1982 for{ (4

ot 2
thowtdtwe repcrt or nat’-‘
.._' ;;;Lﬂrdships w:sh tc: see the fau
o cr::pg.r of the order? 1 L oo
i Whether order is to be crculated to the | . |
,,,,,,,,,,,,, Department Authorities? | O |
Ml
Pawan Alloys & Casting Pvt. Ltd Appellant f@r‘ﬁ
L%
Ws. .
CLOLE., Meardt-i Respondent
Appearance:

Present for the Appellant: Shri B.L. Nare{simharq, Adwvocate
Present for the Respondent: Shri Ajay Kumar (Joint Commissioner)
AR

Coram: Hon'ble Shri Anil Choudhary, Member (Judicial)
Hon’bie Shri C.]. Mathew, Member {Technical )

Final Qrder No. 7&072/:{“

Per: Anil Choudhary
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The appellant Pawan Alloys & cast'lngs Pvt. Ltd. is in appeal
against Order-in-Original dated 26.02.2003 by which the
application for redetermination of annual capacity of production
under the compounded Levy scheme was rejected for the year

19 98-1999.

2. This ts the 3rd round of litigakion. Earlier this appeliant
had approached this Tribunat in Appeal Number EE/1135/2003
NB {C} and vide Final Order Number 299/04 - NBL dated

18/3/04 this Tribunai aliowed the appeal by way of remand

“We have cot‘tsuderer;i the Submlsslons c:f
| _. .b-:rth the su:feq e has been observed by ;_:
the Commlss:mner in the impugned Order
that the Appellants had daimed
abatement for the first Lime in their reply
dated 28.11.2000. The learned Advocate
for the Appellants has submilted that

duty

L _th:ﬂ.F haw. claimed dbatement of

B frc-m tlme !.cr ttme anﬁ it s not correct to"
say that ‘the abatement of duly on
accaunt crf thelr factory remaining closed

was claimed for the first time in their

reply dated 28.11.2000. In support of

his contentlon he has referred Lo various

far thelr

correspondence, example,




jetters dated 23.12.97, 7.1.98, 22.1.98.
The fearned Advocate has also referred
1o the Panchnama dated 19.9.97 under
which one of the panel was sealed by the
Central Excise Officers. In view of these
facts, we are constrained o remand the
matler to the jurisdictional Commissioner
for considering the abatement claims
said to be on record and also for
t_i"a_e:.l'_r':_ .plea of re-
: E Eﬂﬂuaicapacit}’ of
vear 1996-99 -
rding 3 reasonable opportunity
cf.hearing t::: the Aﬁpel!anta and in
accordance with law, The Appeat is thus

allowed by way of rernand.”

3 Pursuant to remand the appeliant moved before the
learned Commissioner stating that the annual capacity of
production was wrongly determined pravisionally at 6.40 MT
taking the two furnaces together of 3.0 MT and 3.4 ‘MT
getermining the monthly duty levy at Rs.10,66,667/- per
month. It s the case of the appeftant that the furnace of
capacity 3.0 MT was l¥Ing seafed with effect from 18/9/97,
vide punchnama were drawn and duly signed by the Officers of
the Revenue a5 well as the Director of the appeliant, in
presence of witnesses, The said fact have also been reiterated
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fn a subseguent punchnama, drawn on 9/12/97 for sealing of
the other furnace of 3.4 MT. A Copy of the punchnama, have
bean filed before this Tribunal in paper book as Annexure 6
and Annexure o4, It is further peointed oul by learned
Counsel that in spite of admitling the fact that the furnace
having capacity 3.0 MT was Iying sealed and rnot in working
condition, as the same was lying uninstalied as taken notice of
by leamed Commissioner In para-16 of the impugned order,
but have erred in concluding that as the furnace was avallahble
in the factory of production the same has to be Included for
determining the annual capaclty, whether the farnace [s
working or not.  Accordingly the elaim of the appellant for re-
determining the capacity al 3.4 ™MT instead of 6.4 MT was

rejected.

4. The fearned Counsel further states that they have paid
the taxes and duty as per the undisputed capacity of 3.4 MT.
Accordingly the {earnaed Counsel prays for sekting aside the
portion of the mpugned Order determining their annuat
capacity of production at 6.4 MT and the same be declared at

3.4 MT.

5. The learned DR relies on the impugned order. He
further states thal under Rule 96Z0 (3} once on option is

given for the financlal year for payment of tax under the

compeunded Levy scheme, the same cannot be changed
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midway during the financial year. Further the learned DR for
the revenue refies on the ruling of How'ble Supreme Court in
the case of CCE Ws. Venus Casting {P) Lid, reported in 2000
(117} ELT 273 {5.C.) whergin the Hon'ble Supreme Court held
thal once an assessee have availed the procedure under Rule
9670(3) of Central Excise Rules, 1944, at thelr option to
cannot switch over during the pendency of the financial year

for payment of tax on the basis of actual production.

G. Having heard the rival contentlons, we are satisfied that
learned Commissioner has erred in determining the capacity of
the appeliant unit at 6.4 MT. In view of the admitted fact thal
the furnace of capacity 3.0 MT was lying out of working
canditlon and/or uninstaHed’?thE 1eérned Commissianer 15 in
error taking the capacity of the same on Lhe premlses that as
the furpaces was available in the factory premises, the same
has to be considered for determining annual capacity.
According to the rules only the furnace which is installed and
pul to use is reguired to be considered for determining the
annual capacity. Thus we gset aside the impugned order to the
extent the annuwat capacity of production is determingd at 6.4
MT and we re-determine the same at 3.4 MT for the period
1998-99. Accordingly the appetlant will be liable to pay the
duty, if any, unpaid on the capacity as is determined by this
Tribunal., We also set aside the amount of penalty determined

and fixerd vide order dated 19.4.2006 determined by the
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Assistant Commissioner in terms of the impugned order. As’
we have decided the appeal on merits, we do not decide t-hé,

points of faw arising pursuant to amendment vide Finance Actk,

2001, Thas the appeal is sliowed.

{Dictated and Pronounced in open Court)

“ tanll Choudhary)
Judiclaf Member
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