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CUSTOMS EXCISE & SERVICE TAX

APPELLATE TRIBUNAIL,
cried Bed Building , 38 M.G. Marg, Civil Lines, Allahabad

pate of hearing & prohouncement 20.11.2015
central Excise Appeal Ne.1423 of 2007-EX {D8)

Arising out of the order in -griglnal No.O3/Comm/Mit-1/2007 dated
29,1.2007 passed by the Comnrnissianer of Centrat Excise, Meerub 1

{U.P.)
For approval and signatuve:

Hon‘ble Mr. Anit Choudhary, Jucliciat Member
Hon'e Mr. C.). Mathew, Technical Member

[1 1 Whether Press Reporter may be allowed to see the Order ¢ No
for publication as per puke 26 of the CESTAT {Procedure)
Rules, 19827

3 ['whether It Thouid be released under Rule 26 of CESTAT | Yes |
(Procedure) Rules, 1982 for publication in any !
authoritative report or not? ]

Bharat Steel Rolling Milis {Unit -1} h . Appeilant
Muzafiarnagar

Ws.

C.CE, Mearubl Respondent
Appearance:

Present Shri Alok Arora, Advocate for appellant
vresent Shei Ajay Kumar  Joint Commissioner {A.R} for the

respondent/Raevenue

Corarm. Hon'ble Mr. Anil Choudhary, Judicial Member
Hon'bte #r, C.). Mathew, Technical member

e

Final Qrder No. 700‘?6/2{3{5 .ﬁ::
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Per Anit Chioudhary

The appellant is jn apireal against order-in-original dated
29.1.2007 passad By the Id, Commissioner, Central Excise, Meerut
I, refusing the payment of duty under nermal scheme and
canfirming the duty under the Compounded Levy Scheme for the
period June 1998 to Novernber, 1968,
2. This is the second round of fitigation,
.31 The brief facts of the case are that the appeliant being Rolling
Mills  applied/opted payment of tax under the Compounded Lovy
Scheme by filing declaration dated 13.8.1997 opting to pay duty
under Rule 962P (3) read with Section 3A of the Cenlral Excise Act,
1944 for the finsncial year 1997 - 98, Thereaffer, annual capacity
of production was determined and the sppetlant was paying duly
accardingly. From order-in-original pursuant to show cause notice [g
appeared o Revenue on examination of the records, during  the
period 1.06.98 to 30.11.98, Central Exclse duty was paid Rs.1 lakh
only against the duty liabltity of R=.40,16,400/- belng the duty @
Rs.6,69,400/- per month under Rule 9571 {3) and as such the
appellant has short paid duty of Rs,39,16,400/-. It is further
noticed in para B of the impugned order that duty FHability was

revised with effect from 1.6.98 at Rs.4,44,475/- por month. Further

the cise of the appellant is that they never opted Lo pay duty under L

Compounded Levy Scheme for the finangal year 1988-99, At the
same time, they also applied for payment of duty on actuaf
production basis some time in March 1999, Vide arder-in-originat

dated 29.1.2007, the Id. Comrmissioner confirmed e duty lfability
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of Rs.25,66,850/- aleng with cquai amount of penally uricler Rule
98 7P of tha. Central Excise Rules, 1944 and interest. Being
aggrieved  the appellant approached the Tribunal in  Appeal
No.E/1350/2002 whersin vide Final Order dated 20.2.2006 this
Tribunal observed that " L Although in the appes!
petition, they have nol specifically chaftenged the refectfon of their
option by  the Commissioner, however, it s a matter of fcat
whether they have opted for payment of duty under rule 862°(3)

for the financial year 1998 - 99 or nol. This fact cannot be

" determined by us as no letter has been discussed under any of the

orifers produced before us from where it can be inferred whether
the appeffants had opted for payment of duty under Rule 96 ZP(3}
or under Section IA{4) of the Central Excise Act for the year 1998 -

a0, Therefore, this fact has to be determined by the Conrmissioner

:.'p_nlfy_.__'-'-_'rf_ra 4. Advocate sppearing for the appeflants has stated

Upefore us that they have already paid duty as demanded in the

fmpugned order and they wilf not ask for the refund of the duty
already paid till the fssue s finally decided b} the CommmNsSsSioner.

The impugned order s accordingly set aside and the matter
is remanded to the Commissioner for a fresh decision in accordance
with faw after affording an opportunity of hearing to the appeflants.

The appeal stands disposed of by way of rermand”.

q. pursuant to remand by this Tribunal the present impugned
ard?ruin-urigina! has been passed. bLd, Commissioner has again |
confirmed the duty and penalty under CLS observing that the

appeliant vide their letter dated 18,12.98 requested for re-
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determination of the duty lability under Rule 96ZP(3) on account of
change in  the machinery in one line i.e. Line 'B’. By necessary
implication his request for re-determination shows that the
appetlant continued  their option to pay duty under Rule 96 ZR(3)
for the year 1998-99 also, Being aggrieved, the appellant is now

befare this Triburnal,

5. Heard the Id. Counsel for the sppellant and the 10, AR fov A

" Revenue,

&, td. Counsel for the appellant states that there  being no
specific option made by the appellant o pay duoty for the vear
1998-99 under the Compounded Levy Scheme, also appreciated by
this Tribunal in Its eartier order dated 201.2.2006. Ld. Commissicner
erred in deducing by necessary impfication that appellant opted to
pay duty under CLS. The said finding is perverse and is sought to
be set aside, Ld. Counsel further states that proceeding under
compounded Levy Scheme have abated with effect from 11/5/2001,
when Section 3A was omitted, without saving clause and as such
the proceeding in the appetlant’s case zlso stood abated and no tax
could  be demanded by th_e present impugned order-in-original
under CLS. Further the appellant relies on the roling of the Hon'ble
Gujarat High Court in the case of Krishna Processors ve, UOI -
2012 {280) ELT 186 wherein the gquestion before High Court was -

whether In view of omission of Rule 9620 with effect from 1.3.2001 |
and amission of Section 34 with effect from 11.5.2001, the
adjudicating authority thereafter cowid hawve initisted action  for

breach thereof by issusnce of show cause notice and  couid have
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comtinued proceedings, initiated, withoul conclusion thercte, The

Hom'ble Hlgh Court held that no proceedings could have been
-

initiated under the omitted Rule 9620 after omission of Section 3A

o . AN
with effect from 11.5,243*1 in the absence of saving clause, The

Hight Court further held that proceadings  which were pending  as
an 11.5.2001 even if inttiaked prior to  emission of Rules, would
thereafter autamatically lapse and no orders could have been

passed if they were not conchsded at rhe time of omission of

' Section 3A. Ld. Counsel alsc poinls ou{ that the judgment of

Hot'bie High court in Krishna Proceseors  has been foliowed in
several decisions by this Tribuna! Inciuding Adwar Processors Pyt

itd. by a coprdinate Bench of this Tribunal reported in 2014 (308}

. ELT 720 (Tri-Dal.).

? “kd. AR, for Revenue relies on the impugned order, He also

.r.elies on the ruling of the Hon'ble Supreme Coury in the case of LT
vE, Supreme Steels and General Mills in Civil Appeal Mos.52-54 and
other appeals of 1998 declded by the order dated 15.10.2001
repoited &t 2001 (133) ELT 513 {SCY wherein il bes been  heb
that onee the optlon is given it one financial year to pay duty
under compounded levy scherne, the assessee cannot change the
optlon to “actuat production basis”. Ld. A.R. also relies on the ruling
of Horm'ble Suprenie Court Judgment In the case of Menus Castings
(P} LEd. ~ 2000 {317} ELT 273 (5C) whersin the Apex Courl has
held that composition schemes are a0l unknown and when such.
scheme is avaited of by the assessan it is not at alt permissible for

Mim o wrn around and ask for regular assessmaent.

&




Having considered the rival contentions we find that in the

appeals before Supreme Court, the matter was during currency of

the compounded tevy scheme and deletion of the scheme with
effect {rom 11.5.2001 without zaving clause, resulting in abatement
was not in consideratlon by the Hon'ble Caurt, Thus the issue being
different we hobd that rulings relied upon by the id. AR, arg not
applicable in the present case. Further we hofd that under the facts
and circumstances, Lhe appeflant had not made/expressed option
for paying tax for the financial year 1988-9% under the compounded
tevy scheme. As such, no tax can be demanded under the
provisions of Section 34 read with Rute 96ZP(2).We accordingly set
aside the impugned order on the issue of abatemert also. We heig
in favour of the appellant that as proceedings were pending on

11.5.2001, the proceedings stood abaled, foliowing the rulings of

Hon'ble Gujarat High Court in the case of Krishna Processors. The
appeal is allowed. The appellant iz entitled to consequentia relief, I

any, in accordance with law.

Dictated and pronounced in the gben Canm - A4

* (Al Choughary}
Jutiiclal Member
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