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YN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Ex.Appeal No.1460/2010

Arising out of OIA No.68-CE/LKO/2010 dated 29/03/2010 passed by
the Commissioner (Appeals), Central Excise & S.Tax, Lucknow,

For approval and signature:

HON'BLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure} Rules, 19827 : Mo

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? : Yes

3. Whether His Lordship wishes to see the fair copy

of the Order? : Seen
4, Whether Order is to be circulated to the Departmental ) oo,
Autharitias? ! Yes M '
—
- v/
M/s The Qudh Sugar Mills Ltd.
LAPPELLANT(S)

VERSUS

Lommissioner of C.Ex., Lucknow
RESPONDENT {S)

APPEARANCE

Shri Rajesh Chibber, Adv. for the Appellant {s)
Shri Pawan Kumar Singh, Supdt. (A.R.) for the Respondent
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Ex, Appeal No. 1460/2010

Per Mr, Anil Choudhary

The Appellant, M/s The Qudh Sugar Mills Ltd,, is in Appeal
against  Order-in-Appeal No.68-CE/LKQ/201C dated 26/03/2010
passed by the Commissioner (Appeals), Central Excise & 5.Tax,
Lucknow, whereby Cenvat credit of Rs.21,02,678/- on TMT, CTD Bar,
MS Bar, TOR Steel all falling under Chapter 72 of the CETA, 1985,
have been held to be not eligible and/or admissible.
2. Brief facts of the case are that the SCN dated 23.04.2008,
Cenvat credit taken during the period April, 2007 to September, 2007
for an amount of Rs.21,02,678/- on items like, TMT, CTD Bar, MS Bar,
TOR Steel all falling under Chapter 72 of the CETA, 1985, was
proposed to be disallowed as the same appeared to be contrars}-to the
provisions of Rule 2 (k) of CCR, 2004. The admitted facts are that the
appellants have fabricated  the foundation and supporting for
installation  of  the planls and  machinery,  so o that,  the
machinery/eguipment can function properly for the manufacture of
excisable end-product. The Cenvat credit have been disallowed
following the ruling of the Larger Bench of this Tribunal in the case of
Vandana Global Lt observing that the items fabricated are
immovable and cannot be termed as goods.
3. The Id.A.R. for the Revenue relies on the impugned order and

also relies on the ruling of the Hon'ble Allahabad High Court in the

case of Daya Sugar Vs. Commr. of Central Excise, Meerut 1 : 2015

(316) ELT 394 (AlL). W\

v/




3 Ex. Appeal No.1460/2010

4, Having cons%dered the rival contentions, 1 find that the issue
nerein is squarely covered by the ruling of the Hon'ble Madras High
Court in the case of India Cement Ltd. Vs, CESTAT, Chennai @ 2015
(321) ELT 209 (Mad.), in favour of the appellant, under the fact that
MS Rod, Sheet, MS Channel, M5 Plate, Flat etc. were used for erection
of capital goods being fabrication of structural to support the
machineries , like, crusher, ki!n,_ hoopers etc, and such structural,
?' machinery. could not be erected and would not function. Following the
ruling of the Hon’ble Supreme Court In the case of Commr. of Central
Excise, Jaipur Vs. Rajasthan Spinning & Weaving Mills Ltd. @ 2010
(255) ELT 481 (5C), wherein it is held that the angle, plates etc. used
for fabrication of chimney, were eligible for Cenvat credit.
Accordingly, the Hon'ble High Court following the same, held that the
taxable output cannot be achieved without fabrication of structural and
foundation to install the machinery and plant, which are essential for
the manufacture of taxable oufput. Thus, following the said ruling in
- the case of India Cements Ltd. (supra) and of Apex Court in Rajasthan
Spinning '(supraj;-‘l-'-aliow-the appeal with consequential relief to the
appeiiant and set a5|de the |mpugned order.

(chtated and pronounced in the open Court)

(ANIL CHOUDHARY)
MEMBER (JUDICIAL)
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