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Appeal No. E/1509/2007-EX({DB)

CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCR: ALLAHABAD

DIVISION BENCH
Appeal No, E/1509/2007-EX({DB)
Dated of Hearing/decision: 13/6/2016
[Arising out of Order-in-Appeal No. 16/CE/APPL/NOIDA/QY dated

20.03.2007 passed by Commissioner {Appeals) Customs & Centraf
. Excise NOIDA}

1. Whether Press Reporter may be allowed 1o see No
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of Yes
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their fardships wish to cee the fair Seen
copy of the order?

4. Whether order is to be circulated to the Yes
Department Authorities?
Indo Asian Fusegear Ltd. Appeliant J”‘AJ“\
Vs.
CCE, NOIDA Respondent
' Appearance:

" Present for the Appellant: Shri Atul Gupta, Advocate
Present for the Respondent: Shri Kamal Puggal (Assistant Commissioner) A.R.

Per: Anil Choudhary
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s in appeal against Order-in-Original and Order-in-Appeal whereBy-- 5e

The appellant a manufacturer of Compact Fluorescent
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been held that on bulk sale by them wherein each C.F.L. was marked with
MRP, will be liable to be valued for duty under Section 4 of the Central

Excise Act, 1944, instead of Section 4A.

2. During the period 01.4.2001 to 31.8.2004 the appeliants sold, in some
cases, CFL in bulk to Govt. Departments namely (a) Assistant Garisson
Engineer, (b).CentraI Department of Stores Bamaroli {¢) BHEL, and (d)
Western Refrigeration (C.E. Manufacturer) and valued the same on MRP
basis under Section 4A of the Act and paid the duty on the abated value of
MRP. Revenue was of the views that in these cases goods were HOt_ES;Oid to
ultimate customers in retail but consumed either by them (bulk} or utilised
for the manufacturing of other articles. It appeared that MRP based
assessment under section 4A(1) of the Act shall not be applicable to such
clearances, not being retail sale. Notice was issued invoking the extended
period on 3/5/06. The appeliant appeared and contested the show cause
notice and the same was adjudicated vide Order-in-Original dated 26/9/06
confirming the proposed demand of Rs.2,83,570/- with Education Cess and
further penalty of equal amount was imposcd under Section 11 AC of the
Act. Being aggrieved the appellant preferred appeal .before Id.

Commissioner (Appeals) on the ground that as per Rule 3 of the Standards

of Weight and Measures (packaged Commodities) Rules, 1977, (PC leles for
short) the requirement for application of the PC Ruiles is that the package
should be "intended for retall sale” and there is no reguirement that the
goods should be actually sold in retail. In this case the package of goods in
question, indicates that the same is intended for retail sale and, therefore,

as per Rule 3 of the PC Rules also, the goods in question squarely fall within

A
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the ambit of the expression ‘Retail sale’ attracting the provisions of the
Standards of Weight and Measures Act, 1976 and the P.C. Rules made there
under. It was also pleaded that the contract rate realised by the appellant
is variably less than the MRP affixed on the goods and therefore the finding
that price printed on the goods in question does not constitute sole
consideration for the sale is presumptuous, erroneous and perverse and
therefore not tenable. Ld Commissioner {(Appeals) was pleased to dismiss
the appeai observing that the contention of the appeliant that the contract
price"irealised by them is less than the MRP affixed is not based on facts.
The contract price show at Si.No. 1 of Annexure ‘ff\’l to show cause notice is
Rs.15,245/- while MRP is Rs.12,390/- only. Thus it is clear that the
aforesald claim of the appellant is not correct.  Thus it is evident that MRP is

not the sole consideration in this case.

3. Being aggrieved the appellant is before this Tribunal. The Id. Counsel
urges that the id. Commissioner have committed mistake of fact and thus
the impugned order is vitiated. He takes us to the relevant Annexure ‘A’ to
the show cause notice dated 8.5.2006, in the paper book from which it is
evidé___ri.t that the sale price under contract is Rs.15,345/- for 175 units of CFL
and the same is assessed under section 4A, after abatement, at Rs.12,390/-.
The id. Counsel further urges that it is admitted fact that CFL bulbs are
required to be affixed with MRP and accordingly Central Excise duty is
required to be paid under section 4A of the Act. It is also an admitted fact
that the bulbs cleared by them were marked with MRP before clearance from
the factory. It is further urged that it is not the concern of the appellant as

to what the buyer would do after purchase of the CFL from them. It is
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further admitted fact that neither the MRP mentioned on the retall packs had
been crossed out, nor the packs were labelled as ‘meant for
industrial/institutional use only’. Under such circumstances the |ld. Counsel
urges that the facts are squarely covered in their favour by the ruling of the
Honourable Apex Court in the case of CCE versus Liberty Shoes Limited -
2015 (326) E.L.T. 422 (8.C.) wherein under the similar facts and
circumstances Liberty Shoes Ltd. had sold shoes to institutional buyers in
bulk on contractual price and the shoes were also marked with the MRP and
they had paid duty under section 4A after availing abatement, the. Apex

Court held as follows:-

“34. There is one more substantial reason
supporting the appellant. Shri Ravinder Narain
invited our attention to Rule 34 in Chapter V of the
SWM (PC) Rules which provides for exemptions. We
have guoted Rule 34 earlier. The Rule has now been
amended. However, under the unamended Rule there
is a specific declaration that the SWM (PC) Rules
shall not apply to any “package” containing a
commodity if the marking on the package
unambiguously indicates that it has been speciafiyfa

packed for the exclusive use of any industry as a raw

material or for the purpose of “servicing any
industry, mine or quarry”. Learned counsel points out
that the “package” which is sold by the assessee

mentions that it is specially packed for the exclusive

use of the catering industry. L/ém
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35. Learned counsel further argues that such
“package” was for the purposes of “servicing the
hotel industry or catering industry” as the case may
be. Learned counsel is undoubtedly right when he
seeks to rely on Rule 34 which provides for
exemption of the “packages” which are specially
packed for the exclusive use of any industry for the
purposes of “servicing that industry”, Shri Subba Rao
supported the view expressed by the Tribunal that
the words “servicing any industry” could not cover
the present case and he further suggested that ice
cream cannot be a “raw material’ for any industry.
He is undoubtedly right that ice cream cannot be
termed as “raw material” for any industry. However,
the words “or for the purposes of servicing any
industry” are broad enough to include the transaction
in question i.e., the sale of a pack of ice cream to the
hotel industry. Hotel does not manufacture the ice
Cream and is dependent entirely upon the sale of ice
cream to it by the assessee for ultimately catering
the commeodity in the package i.e., ice cream to the
ultimate consumer. In our view this can be squarely
covered in the term “servicing any industry”. The
word “service” Is a noun of the verb “to serve”. This
Court in Coal Mines Provident Fund Commr. v.
Ramesh Chander Jha in a different context,l observed
as under : (SCC p.592, para 7)

"7. The word ‘service’ in Section 2(17)(h) must
necessarily mean something more than being merely
subject to the order of the Government or controi of
the Government. 7o serve means 'fo perform function;

Yand

do what is required for’."
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4, The id. Counsel further states that no case of suppression or
contumacious conduct is made out against them and as such the extended

period of limitation is also not invocable.

5. The learnediy A.R. for Revenue relies on the impugned order. Further
relying on the findings in the orders of the Court below he emphasises that
the goods have been purchased by institutional buyers in bu!fé, the
provisions of the packaged commedities rufes for marking the sarr;é with
MRP is not required and accordingly the appellant was required to pay duty

under Section 4 as is held by the Courts below.

6. Having considered the rival contentions we find that the issue is no
longer res Integra, as held by the Honourable Supreme Court in the case of
Liberty Shoes Ltd (supra) and accordingly we hold that there being no
dispute that CFL was an item specified under Section 4A of the Act (which is
covered under the Packaged Commodities Rules) and further MRP was
affixed on the products supplied, as such the same would not exempted
under Rule 34 of the Rules, read with the provisions of Section 4A-:éf the
Central Excise Act, 1944. Further we find that the finding of Id.
Commissioner (Appeals is based on mistake of fact, the impugned order is fit

to be set aside. Further we hold that under the facts and circumstances no

case of contumacious conduct or suppression is made out and as such

extended period of limitation is not available to Revenue., We allowed the

/44}\
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appeal and set aside the impugned order with conseguential benefits to the

appellant.

(Dictated and pronounced in the open Court}

(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY)
MEMBER (FUDICIAL)

MEMBER (TECHNICAL)

(K. Gupta)

TN I /0
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