AN 8322400149 REGISTERED / AQ
CUSTOMS, ENCISE & SERVICE TAX APPELLATE TRIBUNAL
ISMG Marg Civit Lines,0ld Red Building, Abahabad-211600
Regional Brapnch, Allnhabad

Thated: 20/03:2017

ted

5 1o transmit kerewiih w certified copy o order passed by the Tribunal under section 33-C(1 of the
{ entrad Excise and Salt Act, 1944,
J— uq:,'j‘f’“

s1t. Registrar
Applicition Appeat Name and Address of Appellant
2009 £

2009 Commissioner of Customs, Ceniral

Excise and Service Tax-Allalabad i
38..M G MARG... )
CIVIL LINES,
ATLAMABAD,
LUTTAR PRADESH
21100

Name and Address of
Respondent

Sarava Sugar Mills Lid.
Sardar Nagar, Gorakhpur, (wp.),

Copyv 'To
AacvGomads) s Consuliamis )

5. P Ogha

299, Bagluunbarci Housing Scheme,
Allabpur,

Allahabad,

Uttar Pradesh

4 Bar Associafion, CESTAT, Allahiabad Y
5 Prrector Publications, Custems, Fxaise, 317 Estae, Telhi

[ORS RN x Publicadens P Lo, 130248, Bhishn Phamal Marg, Mow DelBi-3

T Campany Baw Institute of ndia Pt Bedl, Nod2 {old mo 363, Vaithvaram Street, T, Nagar, Chomai-17
¥ Tasmann Adlied Service Pvt Lid., 39432, New Rohtak Road, New Delhi- 110005

DANCIUN Advisors Pvt Lad., AW House, 148, Sccior-10, Faridabad 121003 {M-larvinat

By T InciaOnline com 20t Lidl, 2nd Floor, Vasand Aveade, Vagant K, New Delhi - 110070

1T Nk Protessional Services Pt L, 108, Everest Block, Aditya Enclave, Hyderabad - 38

P2 The 3CFAL societv, 32, Nagarjuna Ml Punjapuite Myderabad - 200082

Kiowle
Cironaned Near K

¢ Processing Pet, td (axmenapgementindia.com ) FF- 19, Tst Floor, Cross Biver Mall CED
rifoaman Court, elhi-1 1003

(R NSRBRLS 13 Office Copy Auard File

4 .
Asstl Registrar



’i}\ THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
\ TRIBUNAL
REGIONAL BENCH : ALLAHADBAD
COURT Nod

APPEAL No. £/131/2009-EX}SM] With
CROSS Application No. E/CROSS/54/2009

{Arising out of Order-m-Appeal Noo 2 & HSCEAPPLAALLD200E
dated 20/ 172008 passed by Commissioner of Cemral Excize & Customs
(Appeals). Allahabad)

Commissioner of Central Excise, Allahabad Appellznt
Wy,

M/s Sarava Sugar Mills Lid. Ruspondent

Appearncg;

Shri 120 KL Deb. Assistant Commissioner, (AR, for Appeliam
Shri S, P Ojha Consultant, lor Respoadent
i
o

CORAM:
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FINAL ORDERNO.. 7026902017 .

Per: Anil Choudhary
The issue 11 this appeal by Revenue is, whether the

finding of the Commissioner {Appeals) — as per Rule 25 of the
Central Excise Rules, 2002, is subject to provision of Section
FIAC of the Central Exoise Act, 1944 therefore, simullaneous

penalty under Rule 28 of Central Bxcise Rules, 2002 and

I
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Sdétion 1TAC of the Central Excise Act, 1944, cannot he
imposed, does not appear o be legally correct, as there is no
restriction in the Central Excise law that penalties cannot be
mmposed  under Section T1AC & Rule 25 of the rules

independentiy.
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2. Pleard id. A R Tor Revenue who has taken me through

the facts on record and the findings of the Addivenal
Compnssioner i the  Order-in-Original and  the  1d.
Commissioner {Appeals) in the Order-in-Appeal. Furiher,
reiied on the ruling of this Tribunal in the case of
Commissioner of Central Exaise, Indore Versus Gahol Foods
Private Ludl reported au 20049 (168) LT, 479 (T ]

wherem it has held - allowing the appeal of Revenue that non

apportionment of penalty under two provisions of law, namelyy
b

L
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Secuion T HAC of the Act & Rule 1730 of Central Excise Rules,”
Tedd (now Rule 25 of Central BExcise Rules, 2002) could not
he made basis by Commussioner {(Appeals) for sctting aside
nenalty in toto. Furdher, reliance is placed on the ruling in the
case ol Banden Vikas Ddis Ltd Versws Commiissioner of
Central xcise, Delht -V reported at 2004 (176) ELT. 708
(Tric - Delhi) wherein 1t has held - rejecting the appeat of the
appellant-assessee and  upholding  penalty  under  Section
LPAC of the Act, is correct, this Tribunal following the ratio of

Judgement of Horrbie Supreme Court in the case of Zunjarrao
|

i
Bhikagt Nagarkar Versws Union of India reported at 19947

L7
(DR ELLTE 772 (50 € wherem it fias held that (he
anposition of penalty under Rule 173Q of ersnwhile Central
Bxcise Rules, 1444 (Rule 25 of Central Excise Rules, 2002) 1s
mandatory. 1t s further urged that the Commissioner

(Appeais) had not waken into consideration the fact that ongee.

suppression of facts with intent to evade duty has been



: :‘:‘:stz‘il::}ishc:—d} I a parucular case, the penalty under Rule
iy
\\(?.c;.-tni.i'a} Excise Rules, 2002, not exceeding the duty on the
excisable goods or Rs 10,000/ whichever 1s greater, s
nnposable.
3. The ld. Consultant for the respondent-assesscee relics on
the impugned order and the cross objections, which are in
support of the impugned Order-in-Appeal,
4. Having constdered the rival contentions and on perusal
of record, 1 find from the plain language of Rule 25 of Central
Excise Rules, 2002, which reads -
1] Subject to the provisions of Section 11 AC of the
i Central Excise Act, 19441 i any producer,
manufacturer, registered person of a warehouse or an
importer who issues an invoice, on which Cenvat credit
can be taken or a registered dealer, -
Clause {A) - remaoves any excisable goods......... .
Clause {B) dees not account for any coxcisable
goods.. ..
Clause {C) - engages in the manulacture, production or
storage, without applying for registration. .. ...................

Clause (D) - contravenes any of the provisions of these

Rules or the Notification, issued under these Rules with
mrent (o evade payment of duty,
then, all such goods shall be lable (o confiscation and the

producer or manufacturer or registered person  of the

warechouse or any importer who issues an invoice, on which
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Cenvar credit can be laken or a registered dealer, as the case
miav be, shall be Habie to a penally not exceeding the duly on
the excisable goods, in respect of which, any contravention of
e nature referred to, in clause A or clause B or clause O or
clatise 1, has been commirted.

5. Thus, from the plain reading of the Rules, it is evident
ihat for the purpose of penalty not only the default as
1

mentioned i1 Rule 25 of Central Excise Rules, 2002, but also

the elements of fraud, suppression of facts, ]'I’EiSI'(‘?}.‘))'(_‘.SCI'!1‘.2:1[.1'{'31']%.5;_

o
cie. as mentoned in oscotion 11AC of the Central Excise Act,
(0449 must be present so as o attract penalty under these
Ruies. Thus, rom the very language of the Rule, 101s evident
hat (he scheme of the Act read with the Rules, does not
provide for two separate penalties, one w vder Seciion 1TAC of
e Central Excise Act, 19449 and another under Rule 25 of
the Central Fxcise Rules, 2002, Accordingly, there 15 no mert

¢

in the appeal of Revenue, the same 1s dismissed. The Cross

Obiecton 1 alse disposed of
'] i

Dictated and pronounced in Court) y
i
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(ANIL. CHOUDHARY)
Member (JUDICIAL)
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