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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH ; ALLAHABAD

Appeal Nos.E/137/2008-EX[DB]}

Arising  out of  Order-in-Original MNo.38/Commissioner/NOIRASO7  dated
18.10.2007 passed by Commissioner {Appeals) of Central Excse, Noida,

For approval and signature:

HON'BLE MR. ANIL CHOUDIIARY, MEMBER [(JUDICIAL}
HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER {TECHNICAL)

1. Whether Press Reporters may be alfowed o see
the Order for publication as per Rule 27 of the
CESTAT (Procedure} Rules, 19827 : Na

7. Whether it should be released under Rule 27 of the
CESTAT {Procedure} Rules, 1982 for publication

in any authoritative report or not? DYes
{ 3. Whethet His Lordship wishes Lo see the fair copy
Y of the Order? : Seen

4. Whether Qrder is o be circulated to the Departmaentat
Authorities? . SYesn

M/s Han Sung Metal Pyl Lt
CAPPELLANTIS)

VERSUS

C..C.E., Noida

L RESPONDENT (S
APPEARANCE
Shi Bimal Jair, CA for the Appellant
Shn Pawan Kumar SIingh, Supdt. (A.R.) for the Department (s}
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2 Appeal No.E/137/08

Per Mr. Anil Choudhary :

Led

)

ok

The appellant, M/s Han Sung Metal Pvt. Ltd., filed this appeal
against Order-in-Criginat No. No.38/Commissioner/NOIDA/GY dated

18.10.2007 passed by Commissioner (Appeals).

The appettant, for the imports made by them during the pericd
December, 2003 to August, 2004., used DEPBE scrip and toock the
amount which was so0 debited i DEPB scrip as Cerw@\t Credit.
B
Subseqguently, in pursuance of audil objection and aftt-er.g;e-:lther'mg

details from the appellant, a show cause notice dated 24.01,2007

was issued seeking reversal of the Cevnat Credit taken by them.

Ld, Chartered Accountant, appearing for the appellant, submits that
the Exim Policy during the relevant period treated the use of DEPB
scrip {which is purchased on payment of premium from the market)
as payment of duty in cash and they were under the bona fide
imprassion that utilization of DEPB credit was amounting to payment
of duty and have taken the credit accordingly. That was aisc the
interpretation given by the Tribunal in the decision rerﬁdered in
Navember, 2002 in the case of Polyhase Indin Pvt'.-:.'fft..i'd. Vs,
Commissioner of Central Excise, Chennai, reported in 2003 (152)
FILT 361 (T-Chennai). Under these circumstances, he submits that
the demand is clearly time-barred, He also contests the demand on

meries.

The learned DR have submitied that the EXIM Policy during the

relevant period dealt with the case of paymaent of duty in cash under
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DEPS scrip and the amendment of Custom netification holding use of
OEPB scrip as amounting to payment of duty, came in September,
2004 only. It is further contended that the appellant has taken a
urilateral decision without consulting the Department and therefore,
case of suppression is made out and extended period of limitation is

rightly invoked.
4, Heard the parties.

5. Having considered the rival contentions, we find, in view of the

ruling of this Tribunal, in the case of Polyhose India Pvt. Ltd.
i reported at 2003(152) ELT 361 (Tri.-Chennai), and further in view
of the Law as explained by Hon'ble Karnataka High Court i
Yokogawa Bluestar Ltd. (supra), andg in view of the fact that
although the Exim Policy was amended with effect from 28.01.2004,
syt the Customs Notification was  issued subsequently being
96/2004-Cus  dated 17.09.2004. We hold that no case of
supprassion or contumacious conduct is made aut against the
appellant in taking the cradil during the relevant pericd prior 10
01.09.2004. Accordingly, we allow the appeal both on merits of
limitation. Accordingly, the impugned order is set aside. The
appeltant will be entitled to consequential henefits, i any, as par

i { Law.

(Dictated and Pronounced in the open Court}
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