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10 Taxmann Allied Service Pve, Lad,, 59/32, New Robtak Road, New Delhi-110003

11 LAWCRUX Advisors Pyt Ltd., LAW House, -8, Sector-14, Faridabad 121003 (Haryana)
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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL '
REGIONAL BENCH : ALLAHABAD
' COURT No. &

APPEAL No.E/138-139/2010-EX[SM]
(Arising out of Order-in-Appeal No. 270-27V/CEMRT-1122009  dated

27/10/2009 passed by Commissioner of Central Execise & Customs
(Appeals), Meerut-1)

M/s DSM Sugar Asmoli, Appeilant
Vs,

Commissioner of Central Bxcise, Meerut-1I Respondent
Appearance:

Shri Aalok Arora, Advocate for Appellant

~ Shri Sandeep Kumar Singh, Deputy Commissioner (AR),  for Respondent

CORAM:
Hon’ble Mr. Anil Choudhary, Member (Judicial)

Date of Hearing : 16/03/2017
Date of Decision 16/03/2017

FINAL ORDER NO= 70284~ F0500/2017
Per: Anil Choudhary
The present two appeals are filed by the appellamu
assessee against a common Opder-in-Appeal No. 270-
27HCEMRT-12009 dated 27/10/2009 passed by Commissioner of
Central Excise & Customs {Appeals}, Meerut-1.
2. The issue in these two appeals filed by the appellant-assessee is
that the appellant is a manufacturer of V.P. sugar and molasses,
whether they are entitled to Cenvat credit on various items like Plates,

Shape & Section, MS Angles, GP Sheet, HR Coil, CR step, MS
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Channels, Paints, Welding Electrodes ete. procured and used by the
appellant as inputs or in manufacture of capita) goods, which have

been further used in their factory of production for manufacture of

lxcisable goods,

3. The detail of dispute and the period is as follows: —
) Apped Moo & Uate i O LG No and date i pering ’ Amount
Moo | (Commissioner Appeaish Dty (k.3 Peaalty (Rs))
L SSICEAPPUMITT SRS Comme . T Tanian-06 | 97.94.9740 |5 66 0007
172009 dL0R.06.2000 | W09 d127.03.2009 | 1o hune-06
2. 1 86-CE/APPLAMRT- | 28/Addl Commr M- T Janvary-07 | 18,390,816 | 5.66.0007
/2009 dL.08.06.2000 | 11709 de.26.03.2000 | 10 Mar-07

Vide two different show cause notices, the revenue objected to taking
of Cenvat credit on the aforementioned items on the ground that
during scrutiny of ER-1 return along with RG-23C part-1l (Entry
Book of duty credit on Capital Goods) and RG-23A part-1l (Entry
Book of duty credit on inputs), submitted by the appellant for the
aforementioned periods, it has been noticed that the appellant has
taken Cenvat credit on the aforementioned items treating them as
Capital Goods or inputs as detailed in Annexure-A to SCN. So far
items hike Primer, Paint and Thinner are concerned which were used
n painting of old and new plant and machinery, it appeared these are
ot covered under the definition of inputs. So far welding electrodes
used in fabrication of capital goods and for repair and maintenance, it
appeared that it 18 not covered under the definition of inputs. So far

thinner, paints ete. used for painting of old plant and machinery, it
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appeared that they are not included in the definition of inputs. Further,
on items like plates, GP sheet/coil, MS Channels/plates, HP
Coil/plates, GP sheet, Jointing Sheets, etc, it appeared to revenue that
these goods, neither fall under the specified chapter heading
mentioned in Rule-2{a) of Cenvat Credit Rues, 2004 nor do they fall
under any other clause of the said Rule. The SCN was adjudicated on
contest and the proposed demands confirmed with penalty. Being
aggrieved, the a;IJ])e}Eani preferred  appeal  before  learned
Commissioner (Appeals) who vide the impugned order, was pleased
to reject the appeal, recording the finding that the goods in guestion
do not fall under the category of capital goods as provided in Cenvat
Credit Rules nor these items can be treated as input for capital goods,
because the appellants had not produced any evidence that out of
those materials of Chapter 72 of CETA, they had manufactured
capital goods. It was further observed that, had the appellant
manufactured capital goods out of the aforementioned materials, then
in terms of Rule 12 of the Cenfral Excise Rules, 2002, 1t should have
been reflected in the monthly ER-I returns filed by the appeliant,
Being aggrieved, the appellant 15 before this Tribunal,

4, The learned Counsel for the appellant Mr. Aalok Arora says
that the allegation of concealment/suppression in the show cause
notice is non-existent, which is evident from the plain reading of the
show cause notice, which states—whereas dunng the course of scrutiny
of ER-1 returns along with the RG-23C part-ll submitted by the

appellant for the period from Janvary, 06 to June 06, it has been
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noticed that the appelant has taken Cenvat credit on the Hems, more
fully detailed in Annexure-A to the SCN by treating them as capital
goods/inputs. Thus, 1t 1s evident that the revenue came to know
regarding taking of the credit from the returns and documents filed by
the appellant. The learned Counsel further states that the issue of
allowhility of Cenvat credit is no tonger res-integra and the same has
been decided in favour of the appellant vide Final Order No. 70219
70221/2017, dated 16/09/2016 in the case of Dhampur Sugar Mills
j.id in Appeal Nos.]'::ifﬁ56-—-558;@()1()——SM wherein also under similar
facts and circumstances, this Tribunal allowed the Cenvat credit
relying on the Ruling of Hon'ble Rajasthan High Court in the case of
Hindustan Zine Ltd reported at 2000 (214) ELT 510 observing that
MS/SS plates used for repair and maintenance of machinery which are
further used for manufacture of Excisable Goods, are cligible for
Cenvat credit. Further, observed that Cenvat credit is available even
on supporting structures fahricated i the factory of production which
are essential to support the machinery which are used for manufacture
of Excisable goods. The Jearned Counsel further states that prior to
amendment in Rule 2(k) of CCR by introducing Explanation-1i to
Rule 2 (k) with effect from 07/07/2009, to exclude Cement, Angles,
Chanpels, CTV, TMT bars and other items used for construction of
factory shed, building or laying of foundation or making of structures
for sepport of capital goods, cannot be held to be retrospective. This

has heen held mn the case of Ultratech Cement Lid Vs CCE & ST

W’\



z AFPEAL Mo/ 156-139 2010 BR{SM]

reported at 20 17-TIOL-91-CESTAT-Delhi, Accordingly, the learned

Counsel prays for allowing the appeal.

0. The fearned AR, for revenue relies on the impugned order.
7. Having considered the rival contentions, I find that the

appellant had lead evidence before the Courts below that the items in
question like Welding Electrodes, M5 electrodes, MS plate, Shape
and Section et have been utilised for fabrication of mostly Capital
Goods. The appellant had filed Annexure-A to the reply to show
cause, wherein they have explained item wise usage whether the same
has been used in fabrication of boiler and Milthouse or boiler or any

other machinery or its part in the factory of production. The said

explanation usage duly filed by, under certificate of the head of

technical department of the appellant, has not been found to be untrue
by the courts helow. [, further find that the definition of inputs in
Rule-2 (k) read with Explanation-2 provides- put mncludes goods
used in the manufacture of capital goods which are further used in the
factory of the manufacturer. Thus, in view of the specific provision

for allowing Cenvat credit on inputs cither used as Inputs directly or

indirectly in the manufacture of {inal products or used in the factory of

production for manufacture of further capital goods which are further
used in the factory of manufacturer, the Cenvat credit is alfowable.
Accordingly, 1 hold that the appellant is entitled to Cenvat credit on

the items in question as discussed hereinbefore,
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3. Accordingly, 1 allow the appeals and set aside the impugned

order. The appellants will be entitled for consequential benefits, n

accordance with law.

(Dictated in Court)

-5d/-
(ANIL CHOUDHARY)
Member (JUDICIAL)
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